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QUESTIONS PRESENTED 


Private business files of an agricultural cooperative were 
subpoenaed by a grand jury investigating alleged anti- 
trust violations in the milk industry. After two indict- 
ments were returned, the Justice Department applied for 
orders impounding the documents in the custody of a 
Department attorney upon the representation that the files 
were to be used by representatives of the United States in 
preparing the criminal cases for trial. Without objection 
by the cooperative, the District Court granted orders in 
each case permitting the documents ‘‘to be kept and re- 
tained until the trial.’’ Thereafter, the cooperative was 
acquitted in one case and the charges against it dismissed 
in the other. 


Both before and after termination of the criminal cases, 
the Department of Justice made copies of the impounded 
documents. Upon the cooperative’s request for return of 
the documents and all copies thereof, the Department re- 
turned the originals but retained all copies, asserting a 
property right thereto. The questions presented by the 
District Court’s order sustaining the Government’s action 
are: 


1. Whether the Government’s retention of copies ob- 
tained under such circumstances constitutes 


(a) a violation of the established doctrine requiring 
return of all such copies after the criminal cases 
have terminated; or 

(b) a violation of appellant’s right of privacy guar- 
anteed by the Fourth Amendment; or 

(c) a violation of the sanctity of the grand jury 
process; or 


(d) a breach of the trust imposed by the terms of the 
impounding orders? 





2. Whether, if the first question be answered in the 
affirmative, the violation is cured or is capable of being 
‘cured merely because the Government might be able to 
secure copies of some of these documents, in a pending civil 
‘antitrust proceeding against appellant, if a proper showing 
were made under Rule 34 of the Federal Rules of Civil 
Procedure? 





INDEX 


Page 
PAPIGICHONAl BCAIGMONU .a.cxexaewasswncsadecwerese 1 
Binteniont GF Tie Mee: ccsndpancwachewiacGivodesnde g 
Sintement of Poot ai c0usck co ceeniwaxetwasaderecs 6 
UMHATY OF ATOUMONE 6 i055 iene ce ewaa acon caentace 7 
ATOUINONE dx pciamaan news Ke b8 ie SOIR Cod DIS RRL 8 


1. The Supreme Court’s Decision in United States v. 
Wallace & Tiernan Unconditionally Requires Re- 
turn of All Documents and Copies .............. 10 


2.The Government’s Retention of Copies Consti- 
tutes Breach of the HR Trust Imposed by the 
INPOUnINS OTGEe s xcs scaw op 04 we ow ewsen sa ae oe 12 


3. The Government’s Use of Subpoenaed Documents 
for Extraneous Purposes Breached the Sanctity 
of the Grand Jury Process .......s.ccccccscees 14 


4.The Permanent Retention by the Government of 
Subpoenaed Documents Violates the Association’s 
Fourth Amendment Rights .................... 17 


5. The District Court’s ‘*‘Cireumlocution’’ Rationale 
Is Erroneous as a Matter of Fact and Inadequate 
Ba IGS Oe. PE ona ceina sae mmenewer 18 


RSTO EEE, eens eed Grn Sarr ah Geos ais vtec wm 20 


TABLE OF CASES 
Application of Kelly, 19 F.R.D. 269 (S.D.N.Y. 1956) . .15, 17 
15 


Costello v. United States, 350 U.S. 359 (1956) ........ 
Durbin v. United States, 94 U.S. App. D.C. 415, 221 
Wh RAO Sosa ews LA SORE SK VS Gm organ 7,15 
Hale v. Henkel, 201 U.S. 43 (1906) ............ - 15, 17 
In Re April 1956 Term Grand J : 239 F.2d 2 
CTH Chex LOO) Pes oedae Cake ses cade ens 7, 14, 16, 17 
Silverthorne Lumber Co. v. United States, 251 US. 385 
CIOGH) xaenen ak Mavoreeabawe Neate eate-etemene 8, 20 


Traub v. United States, 97 U.S. App. C.C. 220, 226 
Fee Fer TIE) nea ni onteitick os eeenieewnnses 





Index Continued 


Page 
| United States v. Procter & Gamble Co., 14 F.R.D. 230 
(D.N.J. 1953 
United States v. United States District Court, 238 F.2d 
712 (4th Cir. 1956 
United States v. Wallace & Tiernan Co., 336 U.S. 
793 (1949) 6, 7, 10, 11, 12, 17, 18, 19 


STATUTES 


United States Code, Title 28, Section 1291 
United States Code, Title 15, Sections 1-7, 15 
United States Code, Title 15, Sections 12-27 
- United States Code, Title 15, Section 1 

- United States Code, Title 15, Section 2 

- United States Code, Title 15, Section 3 

- United States Code, Title 15, Section 13a 
United States Code, Title 15, Section 18 


MISCELLANEOUS 
Constitution of the United States, Fourth Amendment 


9? 


Federal Rules of Criminal Procedure, Rule oe) eee 
Federal Rules of Civil Procedure, Rule 34 ....5, 6, 8, 9,18 





IN THE 


United States Court of Appeals 


—— 


No. 13,893 


MazyLAND AND Vircrnia Mitx Propucers Association, Inc., 
Appellant, 


Vv. 


Unrrep States or America, Appellee. 


No. 13,894 


MagyLaAND AND Vircinis Mick Propucers Association, Inc., 
Appellant, 


Vv. 


Untrep States or Ameznios, Appellee. 


Appeals from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 


These are appeals from a final order of the District 
Court denying simultaneous and identical motions of the 
Maryland and Virginia Milk Producers Association, ap- 
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'pellant herein, made following the termination of two 
criminal cases in both of which appellant was a defendant. 
The District Court’s opinion and order disposing of both 
of these motions was entered on April 5, 1957. (JA 66-68). 
Notices of appeal were filed on April 15, 1957. The juris- 
diction of this Court rests on Title 28, U-S. Code, Section 
1291. 


On May 24, 1957, this Court ordered that these appeals 
be consolidated for the purposes of filing a record on 
appeal, filing briefs and for argument. 


STATEMENT OF THE CASE 


On March 31, 1955, a grand jury was impanelled in the 
- District of Columbia to investigate alleged violations in 
the milk industry of the ‘‘Sherman Act (c. 647, 26 Stat. 
209, U.S.C., Title 15, Sections 1-7, 15) as amended by the 
Act of August 17, 1937 (c. 690, 50 Stat. 693, U.S.C., Title 
15, Section 1),’? and the ‘‘Clayton Act (38 Stat. 730, 
| US.C., Title 15, Sections 12-27) as amended.’’ (JA 2, 
10, 31). 


A. subpoena duces tecum was served upon appellant, 
Maryland and Virginia Milk Producers Association, an 
- agricultural cooperative composed of some 1950 milk 
_ farmers, calling for the production before the grand 
jury of a vast number of its private business documents. 
_ Appellant complied therewith producing approximately 
- 50,000 pages of documents reflecting the most intimate 
| and confidential details of its business over a period cov- 
ering the preceding five years. (JA 53, 60). 


On October 12, 1955, the grand jury returned two in- 
dictments. One, styled Umted States v. Maryland and 
Virginia Milk Producers Association, Inc. (Criminal No. 
991-55), charged appellant and others with violating Sec- 

tion 3 of the Robinson-Patman Act (15 U.S.C. §13a). (JA 
' 10). The second, styled Umted States v. Maryland Coop- 
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erate Milk Producers, Inc., et al. (Criminal No. 992-55), 
charged appellant and another milk producers’ cooperative 
with violating Sections 1 and 3 of the Sherman Act (15 
U.S.C. §§1, 3). (JA 31). 


On the day the indictments were returned, the Govern- 
ment filed in each case an ‘‘Application for Order Im- 
pounding Documents,’’ requesting the Court to impound 
‘in the custody and care of Joseph J. Saunders, counsel 
for the United States,’’ the documents, papers and records 
which had been furnished to the grand jury in response to 
subpoena. (JA 39, 41). The grounds upon which each 
application was based included: 


‘<2. ... that it is necessary to retain these documents, 
papers and records now in the custody of counsel 
for the United States for the purpose of trial of 
said cause. 


‘*3. That in order to expedite and facilitate prepa- 
ration of this cause for trial it is necessary that 
counsel for the Sui States be permitted to re- 
tain custody. . 

‘Wherefore, your petitioner respectfully prays 
that an appropriate Order be issued in the premises 
directing that the said documents, papers and records 
produced in response to the said subpoenas duces 
tecum be impounded . . . for use by representatives of 
the United States in this proceeding in their prepara- 
ration for trial of the cause ea the defendants 
named in said indictment. .. .”? (JA 40-41, 41-42)? 


No permission for use of the documents by the Government 
for any purposes apart from the criminal cases was sought 


On October 12, 1955, without objection, the District 
Court granted the impounding orders, specifying that the 
documents were 


‘“‘to be kept and retained untd the trial a the cause 
against the defendants herein.’’ (JA 43, 


1 Italics supplied throughout the brief unless otherwise indicated. 
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With respect to copying, the Court’s order was that 
each of the persons whose documents, papers and records 
were so impounded 


‘“‘may have access during regular office hours to such 
of the documents . . . as were in his possession prior 
to their production or introduction before the grand 
jary for the purpose of inspection, copying or photo- 
graphing....’’ (JA 43, 44). 


Pursuant to this order, as elaborated by pre-trial dis- 
cussions, copies of appellant’s papers were made by the 
Government for appellant’s use, stipulations were en- 
tered authorizing use of copies in lieu of originals at 
trial, and, for the mutual convenience of the litigants and 
the Court, copies were utilized in such a manner as to 
expedite both preparation for trial and the conduct of 
the trial itself. (JA 61). 


On October 16, 1956, appellant was acquitted by directed 
verdict in Criminal No. 992. (JA 44). On November 21, 
1956, five days prior to its trial date, Criminal No. 991 was 
dismissed upon motion of the United States. (JA 51). On 
that same day, the Government filed a civil action against 
appellant complaining of violations of Sections 1, 2 and 
3 of the Sherman Act and Section 7 of the Clayton Act. 
United States v. Maryland and Virginia Mik Producers 
Association, Inc., Civil No. 4482-56, now pending. 


Following termination of both criminal cases, the Gov- 
ernment—without authorization of the Court or the knowl- 
edge or consent of appellant—continued to photostat ap- 
pellant’s documents. (JA 62). On February 18, 1957, 
the question of the return of appellant’s documents was 
brought to the attention of the Justice Department at- 
torney in whose custody they had been impounded. (JA 
54). The documents were not returned. On March 14, 
1957, appellant again requested return both of its original 
documents and of the photostats of them which the De- 
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partment of Justice had made. After the originals were 
returned (JA 55) appellant by letter dated March 20, 
1957 formally demanded return of the photostats. (JA 
56). However, for the convenience of the Government 
and to lighten the burden on the Court, appellant offered 
to permit the Department to retain those copies to which 
Rule 34 of the Federal Rules of Civil Procedure might 
entitle it in the civil case. (JA 57). An informal pro- 
cedure to determine which copies fell within Rule 34 was 
suggested. (JA 57). The Department again refused to 
return any photostats, whether or not relevant to the 
pending civil action, and ignored appellant’s request for 
identification of copies it had made, or for a statement 
that the copies it was keeping were in some way relevant 
to the civil case. (JA 59). Its position in these respects 
was based upon the statement of the Assistant Attorney 
General in charge of the Antitrust Division that 


‘¢| |. copies of documents of the Association made 
by the Government during and since the Grand Jury 
investigation in connection with our responsibilities 
for enforcement of the antitrust laws are the property 
of the Government and must be retained in the files 
of the Department of Justice.’’ (JA 59). 


On March 29, 1957, appellant moved the District Court 
to order the return of all copies of its documents. (JA 52). 
Upon oral argument, the Court inquired why Government 
counsel was unwilling to agree to appellant’s proposed in- 
formal procedure. The Government replied 


‘*Your Honor, we offered to meet them half way at 
one point. What we offered to do was unacceptable. 
They demanded the return of documents which the 
Government had made and which we might for some 
reason at a given moment say are not relevant to the 
case. We say no property rights of the defendant or 
the petitioner herein have been violated.’’ (R. 27). 


When the Court asked the same question a second time, 
the Government replied 
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‘‘Because, Your Honor, at higher levels than mine in 
the Department of Justice this is considered to raise 
questions as to the right of the Government to make 
copies.’’ (R. 27-28). 


While the District Court recognized that, under ordinary 
circumstances, United States v. Wallace € Tiernan Co., 
336 U.S. 793 (1949), would require return of all docu- 
ments and copies (JA 67), it sustained the Government’s 
‘refusal to return the copies in this case. It did so on 
the ground, here challenged, that to order their return, 
in the face of a civil proceeding in which discovery by 
means of Rule 34 was available to the Government, 
would involve ‘‘circumlocution.’’ (JA 67). This ruling 
was made despite the fact that no identification of the 
copied documents, no indication of their possible rele- 
vance to the civil proceeding, and no return of irrele- 
vant copies had ever been, or was required to be, 
made by the Government. This appeal by the Associa- 
tion followed. 


STATEMENT OF POINTS 


1. The District Court erred as a matter of law in fail- 
ing to order that, since the criminal matters for which 
a grand jury had subpoenaed appellant’s documents, and 
for which the Court had impounded them, had terminated, 
the Government was obliged to return all copies which it 
had made of the documents. 


2. The District Court erred as a matter of fact as well 
- as law in ruling that the Government ‘‘would immediately 
have the right to secure the same documents by discovery 
proceedings’’ in a separate civil action, and that it would 
be a ‘‘circumlocution’’ to require return of the copies. 
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SUMMARY OF ARGUMENT 


At the end of a criminal case, all private papers im- 
pounded in the custody of the Government after sub- 
poena by a grand jury must be returned to their owner. 
Any photostats or other copies of those papers must 
also be returned. This rule was laid down by the Su- 
preme Court in 1949 in United States v. Wallace & Tiernan 
Co., 336 U.S. 793, and has never been departed from or 
qualified. 

The Wallace & Tiernan rule rests upon a double con- 
stitutional foundation. As most recently explored by the 
Seventh Cireuit in In Re April 1956 Term Grand Jury, 
239 F.2d 263 (7th Cir. 1956), the ancient institution of 
the grand jury which was carried forward by the Fifth 
Amendment was designed exclusively for initiating 
prosecution of serious crimes. Perversion of its machin- 
ery by the Government for the purposes of a civil pro- 
ceeding is forbidden and Government attorneys ‘‘have 
no right to use [subpoenaed documents] for any purpose 
whatsoever except to assist the grand jury in its work.’ 
239 F.2d at 272. The same attitude has recently been 
expressed by this Court in refusing to recognize a grand 
jury subpoena as ‘‘compulsory process of the United States 
Attorney’s office.’”? Durbin v. United States, 94 U.S. App. 
D.C. 415, 417, 221 F.2d 520, 522 (1954). Furthermore, if 
records and documents produced pursuant to grand jury 
subpoena are in any manner then used for purposes of 
a civil proceeding, their owner’s right of privacy and 
property guaranteed by the Fourth Amendment—‘‘the 
right of the people to be secure in their... papers... 
against unreasonable searches and seizures’’—is violated. 


It is in the teeth of the Constitution and of the Supreme 
Court’s ruling in Wallace & Tiernan that the Government 
refused to return or even to identify the photostats it had 
made both before and after termination of the criminal 
proceedings. Instead, the Government asserts a property 
right in the retention of copies of any and all documents 
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_ subpoenaed by a grand jary. The Government makes this 


claim despite the fact that it obtained custody of the docu- 
ments under an impounding order only after representing 
to the Court and to appellant, who did not object, that 
its only purpose was to use these documents to prepare 


for trial of the two indictments brought by the grand 


jory. After gaining possession of appellant’s papers un- 
der these pretenses, the Government now asserts a right to 
use them in a civil proceeding, and for other unspecified 


- purposes not related to the criminal proceedings. This 
_ breach of trust, departing from the Government’s own 
- applications for and the terms of the impounding orders, 


should not be condoned. 


The District Court concluded that, while appellant would 
ordinarily be entitled to the return of its photostats, to 
order return in the light of the pending civil case would 
only entail ‘‘circumlocution.”’ But Rule 34 of the Civil 
Rules authorizes the production only of documents having 
some relevance or utility in the civil case. Here the Gov- 
ernment has never shown nor even claimed that all of the 
copies meet the test of Rule 34. Moreover, even if the 
copies were within the scope of Rule 34, neither the Judge 
nor the appellant, had any way of knowing what copies 
the Government had made or how they might be rele- 
vant or useful to the case. The Court’s decision therefore 
circumvented appellant’s rights under Rule 34 to know 
which of its documents the Government was examining 
and why. But apart from these errors, the Court erred 
in: ruling that an unlawful use of documents subpoenaed 
by the grand jury was harmless since the same use might 
have been achieved by lawful means. Silverthorne Lum- 
ber Co. v. United States, 251 U.S. 385 (1920). 


ARGUMENT 


This appeal raises serious questions concerning misuse 
by the Department of Justice of private documents im- 
pounded in the custody of one of its attorneys after being 
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subpoenaed by a grand jury. It reveals, probably for the 
first time, the assertion by the Department of Justice 
of a property right in the retention of copies of the con- 
fidential documents of private persons and corporations 
after the criminal matters for which the grand jury sub- 
poenaed such documents have terminated. The ‘‘prop- 
erty”’ claim here is a particularly bold one to be made by 
a Department which obtained enstody of the original doc- 
uments upon representations relating solely to their need 
for use in preparing the criminal cases for trial. The right 
of an individual or a business to be secure in its private 
papers once criminal proceedings have ended, particularly 
where as here an acquittal and dismissal have resulted, 
is in issue. 


Basic to decision on the questions presented in these 
cases is a resolution of the conflict between ‘‘privacy’’ 
and ‘‘discovery.”? The appellant Association, like all 
other persons and corporations,” is entitled by virtue of 


the Fourth Amendment to security in its private ‘‘papers’’ 
against unreasonable searches and seizures. The United 
States, on the other hand, is entitled, through carefully 
defined procedures, lawfully to invade the privacy of an 
individual when ‘‘probable’’ or ‘‘good’’ cause exists in 
connection with a legally authorized inquiry.* In these 
cases, the Government convened and assisted a grand jury 
to conduct an antitrust inquiry. Private papers of the 
Association were subpoenaed by the grand jury and dis- 
closed not only to it but, necessarily and in accord with 
Rule 6(e) of the Federal Rules of Criminal Procedure, 
to the Government attorneys who presented the evidence 
for its consideration. The Association does not now com- 
plain of the propriety of these disclosures and breaches 
of its privacy pursuant to lawful process. But when its 
private papers, invaded for purposes of a limited criminal 


2 Hale v. Henkel, 201 U.S. 43 (1906) 
3E.g. Constitution, Fourth Amendment; Rule 34, Fed. R. Civ. P. 
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investigation, were thereafter copied and retained for pur- 
poses apart from and beyond the criminal cases, the deli- 


cate balance between privacy and discovery was destroyed, 


and the limited invasion became a total and permanent one. 
Both precedent and principle outlaw the Government’s 
conduct. 


_ 1. The Supreme Court’s Decision in United States v. Wallace & 


Tiernan Unconditionally Requires Return of All Documents 
and Copies. 
The documents involved in these cases were subpoenaed 
by a grand jury for purposes of criminal inquiry. When 
two indictments resulted from that inquiry, the documents 


were needed for trial. When appellant was acquitted in 


one case, and the Government dismissed the other, all 
of the lawful purposes for which subpoenas were or 
could have been issued came to an end. As a matter 
of plain logic, all documents should then have been re- 


' turned. And since one of the purposes of returning 


papers is to restore to the owner his right of privacy, logic 
and reason also dictated return or destruction of any 
copies which had been made. Appellant was entitled, as 
nearly as possible, to restoration of the status quo ante. 


Apart from logic, precedent compels this conclusion. The 
Supreme Court in passing on a comparable case, United 
States v. Wallace & Tiernan Co., 336 U.S. 793 (1949), 
stated that return of both documents and their copies 
must follow automatically upon termination of a criminal 
ease. The District Court below in fact recognized that 
an order for return of all copies was required by Wallace 
& Tiernan. (JA 67). The District Court ruled, however, 
that this was only a ‘‘matter of practice and procedure’”’ 
and that the ‘‘modern tendency to eliminate technical- 
ities’? made adherence to Wallace & Tiernan unnecessary. 
We submit that the Supreme Court’s ruling admits of no 
such qualification and that return is required as a matter 
of law. 
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In Wallace & Tiernan, documents were subpoenaed by 
a grand jury investigating alleged antitrust violations. 
An indictment and an impounding order followed. There- 
after, the indictment was dismissed (because women were 
excluded from the grand jury). All impounded docu- 
ments and all photostats thereof were, pursuant to sepa- 
rate orders of the trial court, returned. Later, in a com- 
panion civil antitrust case, the same defendants sought 
to bar the Government from using any documents which 
had previously been subpoenaed and copied in the aborted 
criminal case. 


In holding that no such bar existed, the Supreme Court 
stated that dismissal of the criminal case 


‘‘ereated a situation where appellees were entitled 
to return of their [original] papers as a matter of 
course.’’? 336 U.S. at 800. 


Therefore, the Court held, the orders dismissing the in- 


dictment and requiring return of the original documents 
did not affect the Government’s right to have the same 
documents later produced in a civil case. The Court fur- 
ther ruled that the Government’s right to demand pro- 
duction in a civil case 


‘twas not affected by the District Court’s later order 
requiring return of photostatic copies of the docu- 
ments. Return of the photostats, like return of the 
originals, necessarily followed from the dismissal of 
the indictment.’’ 336 U.S. at 801. 


The rule of law concerning impounded documents and 
copies thereof is clear from Wallace & Tiernan. When 
the criminal cases for which the documents were sub- 
poenaed and impounded have ended, the documents and 
all photostats must be returned. If the Governemnt de- 
sires to use these documents in some future civil case, 
its rights are limited to production pursuant to the Fed- 
eral Rules of Civil Procedure. See, e.g., Umted States v. 
Procter & Gamble Co., 14 F.R.D. 230 (D.N.J. 1953). But no 
shortcut for transmuting grand jury subpoenas into civil 
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subpoenas, or for automatically transferring documents 
from the criminal side to the civil side of the court, is 
available. And any notion that the Government acquires 
title to copies of a former defendant’s documents cannot 
be squared with Wallace & Tiernan. 


2. The Government's para: of Copies oan Breach 

of the Trust Imposed by the Impounding Or 

Completely apart from Wallace & ae the terms 
under which the Government applied for and received 
custody of the Association’s papers should have caused 
and compelled their return, together with any and all 
copies, immediately upon dismissal of the second indict- 
ment. The pertinent sequence of events is detailed by the 
record herein. The grand jury subpoenaed the documents. 
It returned two indictments and was then discharged. The 
Government, seeking to keep the documents from being 
then and their restored to their owner, applied for custody. 
In each ‘‘ Application For Order Impounding Documents,”’ 
the Government recited the following (JA 40, 41): 


(1) That an indictment was returned by the grand jury 
on October 12, 1955; 

(2) That ‘‘at the direction of the grand jury’’ many docu- 
ments were produced in response to subpoenas duces 
tecum ; 

(3) That counsel for the United States examined those 
documents ; 

(4) That ‘‘many of said documents’’ were ‘‘presented 
as evidence before the grand jury;”’ 


(5) That ‘‘it is necessary to retain these documents... 
| for the purpose of trial of said cause;”’ 


and 


(6) ‘‘Lhat im order to expedite and facilitate preparation 
| of this cause for trial it is necessary that counsel for 
the United States be permitted to retain custody.”’ 
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On the basis of these representations, the Government 
prayed for an order impounding the documents in its at- 
torney’s care ‘‘for use by representatives of the United 
States in this proceeding in their preparation for trial.’’ 
(JA 40, 42). 


The Government’s application, in short, sought a limited 
trusteeship. It asked that papers belonging to a private 
person be withheld from that person in the Government’s 
eare for the Government’s use. It limited its request 
for such detention of documents by careful and repeated 
reference to the cause at issue. Nothing could have been 
clearer from the face of the Government’s own applica- 
tion but that the Association documents whose custody 
it sought would be used solely for the preparation and 
trial of two specific criminal cases. No right either to 
copy documents or to detain documents after tria! of the 
criminal cases was asked. Certainly, no right to copy 
documents and to retain them beyond the criminal cases 
could conceivably be implied under these circumstances. 


On the basis of the representations made by the Gov- 
ernment, the appellant Association interposed no objec- 
tion whatever to the impounding of its documents. Ac- 
cordingly, on October 12, 1955, the District Court granted 
the impounding orders ‘‘upon application of the United 
States of America.’’ (JA 42, 43). The orders specified 
that the Association’s papers would be kept ‘‘in the cus- 
tody and care’’ of the Government attorney ‘‘to be kept 
and retained until the trial.’’ (JA 43, 44). In one respect, 
however, the Court’s order went beyond the Government’s 
application. It granted the right to copy documents. The 
grantee of the right to copy, however, was not the Govern- 
ment. Only the person who owned the papers was given 
the right to have them copied for his own use and con- 
venience. 


It is out of this Application and this Order that the Gov- 
ernment undertook to make for its own use copies of the 
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Association’s documents. To the extent that such copies 
were made to facilitate preparation for trial on the part 
' both of the litigants and the Court, the Association at no 
time objected. It was not until after the Association’s 
 aequittal on one indictment and dismissal of the second 
indictment that it became apparent that the Government 
' was taking liberties far above and beyond the limited trus- 
teeship sought by and granted to it. Not only did the 
- Government insist upon retaining all copies made before 
- dismissal of the criminal cases, but also upon making 
copies of other of the impounded documents after the 
eases for which they were impounded had been finally 
terminated. 


It is difficult to conceive how such conduct can be justi- 
fied in the light of the representations which the Gov- 
ernment made to the Court. It is almost impossible to 
imagine the Government asking, the defendant consenting 
or the Court granting an impounding order explicitly 
authorizing the right to rummage, copy and keep with 
impunity. It is certainly contrary to all principles of 
fair play and orderly procedure to permit the Govern- 
ment under the guise of trustee to gain, for all practical 
purposes, permanent access to a corporation’s private 
papers. 


8. The Government’s Use of Subpoenaed Documents for Ex- 
traneous Purposes Breached the Sanctity of the Grand Jury 
Process. 


The grand jury is a unique and independent institution. 
It is an arm neither of the Justice Department, the court 
nor the legislature. Its authority, as recently pointed out 
in In Re April 1956 Term Grand Jury, 239 F.2d 263, 269 
(7th Cir. 1956), is derived ‘‘directly from the people them- 
selves.’’ Its power is ‘‘original and complete’’ and its 
duty is ‘‘to diligently inquire into all offenses which shall 
come to its knowledge, whether from the court, the prose- 
cutor, its own members or from any source.’’ Id. at 
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268. Its basic purpose, like that of its English progenitor, 
is ‘‘to provide a fair method for instituting criminal pro- 
ceedimgs against persons believed to have committed 
crimes.’’ Costello v. United States, 350 U.S. 359, 362 
(1956). 


The only relevance of these familiar characteristics 
to the pending appeal is that the Government, by its con- 
duct, obliterated them. Insofar as it copied or retained 
copies of grand jury subpoenaed documents after all crim- 
inal proceedings had terminated, it distorted the grand 
jury process into a tool for the benefit of the Department 
of Justice. It used a body designed to be independent of 
the Executive as a mere adjunct of the Executive. In so 
acting, the Department of Justice violated familiar rules 
of law. 


The recognized and limited function of a Government 
attorney is to aid and assist the grand jury in its investiga- 
tion. United States v. Umted States District Court, 238 
F.2d 712 (4th Cir. 1956). Since the grand jury has only 
the right to ‘‘temporary use’’ of the papers it subpoenas, 
Hale v. Henkel, 201 U.S. 43, 80 (1906) (concurring opin- 
ion McKenna, J.), Application of Kelly, 19 F.R.D. 269 
(S.D.N.Y. 1956), the Government attorney can have no 
greater right, either in manner of use or in duration. If 
the grand jury cannot permanently retain copies of sub- 
poenaed documents, neither can the Government. To 
rule otherwise would be to contradict the recent decision 
of this Court holding that it was an abuse of process for 
a Government attorney to issue a grand jury subpoena 
for the purpose of conducting a non-grand jury investi- 
gation. The Constitution, statutes and traditions of our 
people ‘‘do not recognize the use of a grand jury sub- 
poena, a process of the District Court, as a compulsory 
process of the United States Attorney’s office.”? Durbin 
v. United States, 94 U.S. App. D.C. 415, 417, 221 F.2d 520, 
522 (1954). 
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_ The facts here are even more compelling than in Durbin, 
where the grand jury subpoena was at least used for pur- 
poses of criminal investigation. The abuse complained of 
here involves use of grand jury subpoenaed documents 
and copies thereof for civil purposes. Such perversion 
has recently been sharply condemned by the Seventh Cir- 
cuit : 


“We find nothing in the history of the grand jury to 
justify the perversion of its functions or machinery 
by third persons for the purposes of a civil proceed- 
ing. The Fifth Amendment’s adoption of the grand 
jury for use in the United States was for the historic 
purpose of initiating prosecutions for serious crimes. 
With the grand jury came its time-honored policy of 
secrecy. The idea that information obtained from the 
perusal of material in the possession of a grand jury 
may be used for the purpose of a civil proceeding is 
in direct conflict with the policy of secrecy of grand 
jury proceedings. ... we hold that the safeguard of 
secrecy, in the interest of the public, continues even 
after the grand jury has completed tts efforts and 
therefore forbids any use in civil proceedings of infor- 
mation derived by or through an examination of rec- 
ords and documents made under the authority of the 
grand jury.”’ In Re April 1956 Term Grand Jury, 
239 F. 2d 263, 271-272 (1956). 


Because grand jury secrecy forbids retention of sub- 
poenaed documents in or for preparation of civil proceed- 
ings, the Seventh Circuit made explicit the rule governing 
the conduct of Government attorneys: 


‘¢| . . we also hold that persons, nonmembers of the 
grand jury, thus having access to said records and 
documents, have no right to use them for any purpose 
whatsoever except to assist the grand jury in its work. 
Such persons may not in any manner use these records 
and documents, or any mformation acquired there- 
from, for any other purpose, and specifically for any 
civil purpose, such as tax collection or otherwise.’’ 
239 F. 2d at 272. 


Yet this is precisely what the Government did in this case. 
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4. The Permanent Retention by the Government of Subpoenaed 
Documents Violates the Association’s Fourth Amendment 


As previously noted, the Fourth Amendment guarantees 


‘‘The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures.’’ 


Even when such papers are lawfully invaded by grand jury 
subpoena, the owner’s right of property therein is unaf- 
fected. Hale v. Henkel, 201 U.S. 43 (1906); Traub v. 
United States, 97 U.S. App. D.C. 220, 226 F. 2d 781 (1955) ; 
Application of Kelly, 19 F.R.D. 269 (S.D. N.Y. 1956). He 
is, therefore, of course entitled to their immediate return 
upon completion of the purpose of the subpoena. Traub 
v. United States, supra. To the extent that the papers are 
exposed to the eyes of the grand jury and its assisting 
Government attorneys, the owner’s right of privacy is, of 
course, invaded. Cf. United States v. Wallace & Tiernan, 
supra, p. 11. It is therefore incumbent upon the jury 
and the Government to minimize and not maximize the 
deprivation of and injury to the owner’s right of privacy 
in his papers. Any extension of the minimum invasion 
required by the grand jury’s inquiry must be condemned 
as an unconstitutional abridgement of individual liberties. 
The Seventh Circuit has so held: 


‘cs... as far as civil proceedings are concerned, the 
production of these records and documents pursuant 
to a grand jury subpoena, if followed by ther use in 
manner for the purposes of such a cwil proceeding 
against petitioners, violates their constitutional rights 
under the hereinbefore quoted provisions of the Fourth 
and Fifth Amendments.’’? (second emphasis added). 
In Re April 1956 Term Grand Jury, supra, 239 F. 2d 
at 273. 


What the Government did here, and proclaims as its 
right to do everywhere, is to utilize the grand jury for 
effecting the wholesale and permanent breach of an owner’s 
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right of privacy. The privacy which a person enjoys in 
his personal or business papers prior to grand jury sub- 
poena will never again be restored. The Government may 
‘copy and permanently retain a duplicate set of its own. 
The property right to the contents which the owner for- 
merly possessed becomes transmuted, by Department of 
Justice proclamation, into the ‘‘property of the Govern- 
ment.’’ (JA 59). Such toying with the concepts of prop- 
erty and privacy should not be tolerated. 


The Government’s position is particularly abhorrent 
where, as here, the processes of the criminal law after in- 
‘dictment culminated in restoring to the Association the 
freedom and innocence which it had enjoyed prior to in- 
dictment. By its acquittal on one indictment, and dismissal 
of the other, the Association should have been returned, to 
‘the maximum extent possible, to its status quo ante, as 
if it had never been charged in the first place. It ought 
not, by virtue of two aborted indictments, emerge with 
diminished entitlement to the right of privacy and prop- 
erty, which all other citizens enjoy. The right to privacy 
of one who is indicted and acquitted should thereafter be 
the same as that of one who was never indicted at all. 


5. The District Court’s “Circumlocution” Rationale Is Errone- 
"ous as a Matter of Fact and Inadequate as a Matter of Law. 


The District Court acknowledged that the Supreme 
Court’s statement in Wallace & Tiernam, supra, p. 11, 
required return of all copies. It ruled, however, that this 
case was exceptional: 


‘‘Under ordinary circumstances in the light of this 
statement, the court would order return of the copies. 
If, however, the copies were returned, the Government 
would immediately have the right to secure the same 
documents by discovery proceedings in the civil ac- 
tion pursuant to Rule 34 of the Federal Rules of Civil 
Procedure. The court is unable to perceive that any 
benefit or advantage would inure to the defendant by 
requiring this circumlocution.’’ (JA 67). 
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In its effort to achieve a practical result, however, the 
District Court overlooked the facts. Neither it nor ‘the 
Association had any way of knowing that ‘‘if .. . the copies 
were returned, the Government would immediately have 
the right to secure the same documents by discovery.’’ 
Whether or not the Government could secure the same 
documents under Rule 34 would, of course, depend upon the 
contents of those documents. The documents which were 
copied, however, have never been identified by the Govern- 
ment. There was, therefore, no way in which anyone other 
than the Government could determine whether the copies 
it kept from the grand jury’s investigation would also be 
relevant to the civil proceeding. 


As a matter of fact, however, the Government does not 
contend that all of the copies it has made and retained 
meet the test of Rule 34. (R. 27). It would be an exercise 
in frivolity to assert that ‘‘good cause’’ could be shown 
under Rule 34 for the production of documents (which may 
number 100 or 10,000 for all that appellant now knows) 
having no bearing on the case at issue. By permitting the 
retention of irrelevant documents of unknown number, 
the District Court’s circumlocution rationale merely erased 
the rule of Wallace & Tiernan. 


But even if all of the copies retained by the Government 
were within the scope of Rule 34, the ruling of the District 
Court would replace the showing required by that Rule by 
the mere ipse dizit of a Government attorney. The in- 
forming function of Rule 34 would thereby be lost. The 
Association would have to proceed on the say so of the 
Government that certain unknown documents ‘‘are rele- 
vant,’’ rather than on knowledge of what the documents 
are and how they are relevant. 


Completely apart from its practical effects, however, the 
District Court’s ruling condones illegal conduct on the 
part of the Government on the theory that the Govern- 
ment might have achieved the same result by lawful means. 
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This has never before been thought to excuse unlawful 
conduct. As held by the Supreme Court in an opinion by 
| Justice Holmes in Silverthorne Lumber Co. v. United 
States, 251 U.S. 385, 392 (1920) : 
‘“‘But the rights of a corporation against unlawful 
search and seizure are to be protected, even if the 


same result might have been achieved in a lawful 
way.’ 


CONCLUSION 


For all of the foregoing reasons, appellant respectfully 
prays that the judgments below be reversed and that the 


Government be ordered to return all copies of documents 
subpoenaed by the grand jury. 


Respectfully submitted, 


Wruuum J. Hues, JR. 
821 15th Street, N. W. 
Washington, D. C. 


Herserr A. BERGSON 
918 16th Street, N. W. 
Washington 6, D. C. 


DanreL H. Marcouis 
918 16th Street, N. W. 
Washington 6, D. C. 
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33 Letters Authorizing Certain Department of Justice Attorneys 
To Appear Before Grand Jury 


[Filed Mar 14 1955 Harry M. Hull, Clerk] 


UNITED STATES 
DEPARTMENT OF JUSTICE 
WASHINGTON 25, D. C. 


March 9, 1955 


Mr. Joseph J. Saunders 
Antitrust Divison 
Department of Justice 


Dear Mr. Saunders: 


As an attorney and counsel at law you are hereby spe- 
cially retained and appointed under the authority of the 
- Department of Justice in connection with the investiga- 
- tion and prosecution of alleged violations of the federal 
antitrust laws, Sherman Act (c. 647, 26 Stat. 209, U.S.C., 
Title 15, Sections 1-7, 15) as amended by the Act of Au- 
gust 17, 1937 (c. 690, 50 Stat. 693, U.S.C., Title 15, Sec- 
tion 1), Clayton Act (38 Stat. 730, U.S.C., Title 15, Sec- 
tions 12-27) as amended, and other federal criminal stat- 
utes, by certain persons, firms, corporations, associations 
and their members and others, engaged or having been 
engaged in the production, processing, distribution, pur- 
chase and sale of fluid milk. 

In this connection you are hereby expressly directed to 
conduct in the United States District Court for the Dis- 
trict of Columbia, and in any other judicial district where 
the jurisdiction thereof lies, any and all kinds of legal 
proceedings, civil and criminal, or both, including grand 
jury proceedings, proceedings before committing magis- 
trates, proceedings by information, and removal proceed- 
ings, which district attorneys are authorized by law to 
conduct. 

You are to serve without eompensation other than that 
you are now receiving as an attorney in the Department. 





3 

Please execute the required oath of office and return one 
copy thereof to the Department of Justice. 
By the direction of the Attorney General. 
Very truly yours, 
Wuuum P. Rocers, 
William P. Rogers, 
Deputy Attorney General. 





34 I, Joseph J. Saunders, do solemnly swear that I 
will support and defend the Constitution of the 
United States against all enemies, foreign and domestic; 
that I will bear true faith and allegiance to the same; 
that I take this obligation freely, without any mental 
reservation or purpose of evasion; and that I will well 
and faithfully discharge the duties of the office of Attorney 
under letter of authority dated March 9, 1955 in con- 
nection with the investigation and prosecution of alleged 
violations of the federal antitrust laws, Sherman Act 
as amended by the Act of August 17, 1937, Clayton Act 
as amended, and other federal criminal statutes, by cer- 
tain persons, firms, corporations, associations and their 
members, and others engaged or having been engaged 
in the production, processing, distribution, purchase and 
sale of fluid milk, to be conducted in the United States 
District Court for the District of Columbia, and in any 
other judicial districts ; 
on which I am about to enter: So help me God. 


Cee NCPR sas kk oe es dea es 
Joseph Saunders 


Subscribed and sworn to before me this 14th day of 
March A. D., 1955. 
Sara B. McGrann, 
Notary Public 


My Commission Expires May 1, 1956 
Date of Birth, March 4, 1923 
Date of entry upon duty, March 14, 1955 
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35 [Filed Mar 14 1955, Harry M. Hull, Clerk] 


UNITED STATES 
DEPARTMENT OF JUSTICE 
WASHINGTON 25, D. C. 


March 9, 1955 


Mr. Ephraim Jacobs 
Antitrust Division 
Department of Justice 


Dear Mr. Jacobs: 


As an attorney and counselor at law you are hereby spe- 
cially retained and appointed under the authority of the 
Department of Justice in connection with the investigation 
and prosecution of alleged violations of the federal anti- 
trust laws, Sherman Act (c. 647, 26 Stat. 209, U.S.C., Title 
15, Sections 1-7, 15) as amended by the Act of August 17, 
1937 (ce. 690, 50 Stat. 693, U.S.C., Title 15, Section 1), Clay- 
ton Act (38 Stat. 730, U.S.C., Title 15, Sections 12-27) as 
amended, and other federal criminal statutes, by certain 
persons, firms, corporations, associations and their mem- 
bers and others, engaged or having been engaged in the 
production, processing, distribution, purchase and sale of 
fluid milk. 


In this connection you are hereby expressly directed to 
conduct in the United States District Court for the Dis- 
trict of Columbia, and in any other judicial district where 
the jurisdiction thereof lies, any and all kinds of legal pro- 
ceedings, civil and criminal, or both, including grand jury 
proceedings, proceedings before committing magistrates 
proceedings by information, and removal proceedings, 
which district attorneys are authorized by law to conduct. 


You are to serve without compensation other than that 
you are now receiving as an attorney in the Department. 
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Please execute the required oath of office and return one 
copy thereof to the Department of Justice. 
By the direction of the Attorney General. 


Very truly yours, 


Wurm P. Rocers, 
William P. Rogers, 
Deputy Attorney General. 





36 I, Ephraim Jacobs, do solemnly swear that I 
will support and defend the Constitution of the 
United States against all enemies, foreign and domestic; 
that I will bear true faith and allegiance to the same; 
that I take this obligation freely, without any mental 
reservation or purpose of evasion; and that I will well 
and faithfully discharge the duties of the office of Attorney 
under letter of authority dated March 9, 1955 in con- 
nection with the investigation and prosecution of alleged 
violations of the federal antitrust laws, Sherman Act 
as amended by the Act of August 17, 1937, Clayton Act 
as amended, and other federal criminal statutes, by cer- 
tain persons, firms, corporations, associations and their 
members, and others engaged or having been engaged 
in the production, processing, distribution, purchase and 
sale of fluid milk, to be conducted in the United States 
District Court for the District of Columbia, and in any 
other judicial districts; 
on which I am about to enter: So help me God. 


CRM BRNO) cope tices Wace Gi Rate wnoaes eve 
Ephraim Jacobs 


Subscribed and sworn to before me this 14th day of 
March A. D., 1955. 
Sara B. McGrann, 
Notary Public 


My Commission Expires May 1, 1956 
Date of Birth, July 23, 1916 
Date of entry upon duty, March 14, 1955 
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UNITED STATES 
DEPARTMENT OF JUSTICE 
WASHINGTON 25, D. ©. 


March 9, 1955 


Mr. John T. Duffner 
Antitrust Division 
Department of Justice 


Dear Mr. Duffner: 


_ As an attorney and counselor at law you are hereby spe- 

cially retained and appointed under the authority of the 
Department of Justice in connection with the investigation 
~ and prosecution of alleged violations of the federal anti- 
trust laws, Sherman Act (c. 647, 26 Stat. 209, U.S.C., Title 
15, Sections 1-7, 15), as amended by the Act of August 17, 
1937 (c. 690, 50 Stat. 693, U.S.C., Title 15, Section 1), Clay- 
ton Act (38 Stat. 730, U.S.C., Title 15, Sections 12-27) as 
amended, and other federal criminal statutes, by certain 
persons, firms, corporations, associations and their mem- 
bers and others, engaged or having been engaged in the 
production, processing, distribution, purchase and sale of 
fluid milk. 

In this connection you are hereby expressly directed to 
conduct in the United States District Court for the Dis- 
trict of Columbia, and in any other judicial district where 
the jurisdiction thereof lies, any and all kinds of legal pro- 
ceedings, civil and criminal, or both, including grand jury 
proceedings, proceedings before committing magistrates 
proceedings by information, and removal proceedings, 
which district attorneys are authorized by law to conduct. 

You are to serve without compensation other than that 
you are now receiving as an attorney in the Department. 

Please execute the required oath of office and return one 
copy thereof to the Department of Justice. 


SOS aes 
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By the direction of the Attorney General. : 
Very truly yours, | 


Wiuuum P. Rocers, 
William P. Rogers, 
Deputy Attorney General. 


38 I, John T. Duffner, do solemnly swear that I 
will support and defend the Constitution of the 
United States against all enemies, foreign and domestic; 
that I will bear true faith and allegiance to the same; 
that I take this obligation freely, without any mental 
reservation or purpose of evasion; and that I will well 
and faithfully discharge the duties of the office of Attorney 
under letter of authority dated March 9, 1955 in con- 
nection with the investigation and prosecution of alleged 
violations of the federal antitrust laws, Sherman Act 
as amended by the Act of August 17, 1937, Clayton Act 
as amended, and other federal criminal statutes, by cer- 
tain persons, firms, corporations, associations and their 
members, and others engaged or having been engaged 
in the production, processing, distribution, purchase and 
; sale of fluid milk, to be conducted in the United States 
, District Court for the District of Columbia, and in any 
other judicial districts; 
on which I am about to enter: So help me God. 


(RiGG NOPG) 5 sca nssnnnemene news eas ada 
John T. Duffner 


Subscribed and sworn to before me this 14th day of 
March A. D., 1955. 
Sara B. McGrann, 
Notary Public 


My Commission Expires May 1, 1956 | 
Date of Birth, September 11, 1913 ! | 
Date of entry upon duty, March 14, 1955 : 
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UNITED STATES 
DEPARTMENT OF JUSTICE 
WASHINGTON 25, D. Cc. 


March 9, 1955 


Miss Edna Lingreen 
Antitrust Division 
Department of Justice 


Dear Miss Lingreen: 


As an attorney and counselor at law you are hereby spe- 
cially retained and appointed under the authority of the 
Department of Justice in connection with the investigation 
and prosecution of alleged violations of the federal anti- 
trust laws, Sherman Act (c. 647, 26 Stat. 209, U.S.C., Title 
15, Sections 1-7, 15) as amended by the Act of August 17, 
1937 (c. 690, 50 Stat. 693, U.S.C., Title 15, Section 1), Clay- 
ton Act (38 Stat. 730, U.S.C., Title 15, Sections 12-27) as 
_amended, and other federal criminal statutes, by certain 
persons, firms, corporations, associations and their mem- 
bers and others, engaged or having been engaged in the 
production, processing, distribution, purchase and sale of 
- fluid milk. 

In this connection you are hereby expressly directed to 
conduct in the United States District Court for the Dis- 
_ trict of Columbia, and in any other judicial district where 
the jurisdiction thereof lies, any and all kinds of legal pro- 

ceedings, civil and criminal, or both, including grand jury 
- proceedings, proceedings before committing magistrates 
proceedings by information, and removal proceedings, 
which district attorneys are authorized by law to conduct. 

You are to serve without compensation other than that 
you are now receiving as an attorney in the Department. 

Please execute the required oath of office and return one 
copy thereof to the Department of Justice. 
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By the direction of the Attorney General. 
Very truly yours, 


WuuuM P. Rocers, 
William P. Rogers, 
Deputy Attorney General. 





40 I, Edna Lingreen, do solemnly swear that I 
will support and defend the Constitution of the 
United States against all enemies, foreign and domestic; 
that I will bear true faith and allegiance to the same; 
that I take this obligation freely, without any mental 
reservation or purpose of evasion; and that I will well 
and faithfully discharge the duties of the office of Attorney 
under letter of authority dated March 9, 1955 in con- 
nection with the investigation and prosecution of alleged 
violations of the federal antitrust laws, Sherman Act 
as amended by the Act of August 17, 1937, Clayton Act 
as amended, and other federal criminal statutes, by cer- 
tain persons, firms, corporations, associations and their 
members, and others engaged or having been engaged 
in the production, processing, distribution, purchase and 
sale of fluid milk, to be conducted in the United States 
District Court for the District of Columbia, and in any 
other judicial districts ; 
on which I am about to enter: So help me God. 


(Big DANO) 5.06 osncakereeswrasecwnadawtes 
Edna Lingreen 


Subscribed and sworn to before me this 18th day of 
March A. D., 1955. 
Sara B. McGrann, 
Notary Public 


My Commission Expires May 1, 1956 
Date of Birth, November 14, 1918 
Date of entry upon duty, March 18, 1955 
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41 [Filed in Open Court] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


April No. 1 Grand Jury Impanelled March 31, 1955, 
Sworn in April 5, 1955. 


Grand Jury No. oxic. 
Criminal No. 991—’55 
Vio. Ti. 15 USC 18a 


Unrrep States or AMERICA 
v. 


MaryLanp anp Vircinza MrtkK Propucers Association, In- 
CORPORATED, CHESTNUT F'anms-CHEvy CHasE Damy Com- 
PANY, and Wiu1am B. Hoover 


Indictment 
The Grand Jury Charges: 
COUNT ONE 
I. Derenpants 


1. Maryland and Virginia Milk Producers Association, 
Incorporated (hereinafter referred to as ‘‘the Associa- 
tion’’), is hereby indicted and made a defendant herein. 
- Said defendant is a corporation organized and existing 
under the laws of the State of Maryland, with offices and 
principal place of business in the District of Columbia. 
It is an association of milk producers, most of whom are 
located in the States of Maryland and Virginia. 

2. Chestnut Farms-Chevy Chase Dairy Company (here- 
inafter referred to as ‘‘Chestnut’’) is hereby indicted and 
made a defendant herein. Chestnut is a corporation organ- 
ized and existing under the laws of the State of Delaware, 
with offices and principal place of business in the District 
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of Columbia. It is a wholly-owned subsidiary of National 
Dairy Products Corporation. Said defendant is engaged 
in the business of purchasing milk and cream, and of proc- 
essing and selling fluid milk and cream, and milk products, 
to consumers and to other purchasers. 
42 3. William B. Hooper (hereinafter referred to as 
‘‘Hooper’’) is hereby indicted and made a defendant 
herein. From 1951 to the date of the return of this 
indictment, Hooper has been Assistant Secretary-Treas- 
urer and Office Manager of the Association, and has been 
actively engaged in the management, direction and control 
of the affairs, policies, and acts of the Association, con- 
stituting the offenses charged in this indictment. Hooper 
resides in Falls Church, Virginia. 


II. DEFINITIONS 


4. As used herein, ‘‘milk’’ means cow’s milk in fluid 
form as received by milk distributors from milk producers. 

5. As used herein, ‘‘distributor’’ means a person, part- 
nership or corporation engaged in the business of purchas- 
ing, processing, selling and distributing fluid milk and milk 
products to consumers and other purchasers. 

6. As used herein, ‘‘Washington metropolitan area’’ 
means the District of Columbia and contiguous areas within 
Montgomery and Prince Georges Counties, Maryland, and 
Arlington and Fairfax Counties, Virginia, and the City of 
Alexandria, Virginia. 

7. As used herein, ‘‘government installations’’ means in- 
stitutions and installations, including hospitals, military 
camps and bases, and other facilities, maintained or oper- 
ated by a department or agency of the United States 
Government. 

8. As used herein, ‘‘Class I price’? means the price 
charged distributors by the Association for milk resold 
by them in the form of fluid milk, including pasteurized 
milk, homogenized milk, skim milk, buttermilk, and flavored 
milk or milk drinks. 
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9. As used herein, ‘‘premium’’ means the amount of 
payment to the Association, over and above the Class I 
price, which is based upon the relative barn and cattle 
scores attained by Association members in periodic health 
department inspections, 


43 TI. Narure or Trape anD COMMERCE 


10. In the States of Maryland, Virginia, Pennsylvania 
and West Virginia there are approximately 1950 milk pro- 
ducers who are members of the Association. Most of the 
milk of these producers is shipped to distributors in the 
Washington metropolitan area. About 92% of all milk 
processed and sold by Washington metropolitan area dis- 
tributors is purchased from the Association. 

11. From day to day there is a continuous flow of milk 
to consumers and other purchasers, including government 
installations, from the members of the Association located 
‘in the aforesaid States, through the processings plants 
and handling facilities of the Association’s customers, in 
the District of Columbia and in the States of Maryland 
and Virginia, for sale in the District of Columbia and in 
near-by States. 

12. There are located in the District of Columbia and 
in the States of Maryland and Virginia within the Wash- 
ington metropolitan area distributors who purchase all 
or most of their requirements of milk from the Associa- 
tion, who process and bottle such milk in their plants 
located in the Washington metropolitan area and who sell 
it in the form of fluid milk to consumers and other pur- 
' chasers, including government installations, in the District 
of Columbia and in the States of Maryland and Virginia 
and in other States. Chestnut accepts delivery of milk 
from the Association both at its District of Columbia plant 
and at its plants in Maryland. From one of the latter 
plants, a receiving station, Chestnut sends milk to its Dis- 
trict of Columbia plant, where all of its processing and 
bottling operations are conducted. 
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13. A large number of government installations are lo- 
cated in the District of Columbia and surrounding area. 
Milk distributors, including Chestnut, who are customers 
of the Association are competitors for the business of 

supplying milk to these government installations and 
tt to certain other government installations in the 

States of Maryland, Virginia, North Carolina, and 
South Carolina. 

14. During 1954 Washington metropolitan area distrib- 
utors made total sales of fluid milk to government installa- 
tions in excess of $4,000,000. 

15. The sale and delivery by the Association of milk to 
the aforesaid distributors in the District of Columbia and 
in the States of Maryland and Virginia, and the processing, 
sale and distribution by them of milk, including the sale 
and distribution of milk to government installations, has 
constituted, and does constitute, trade and commerce in 
the District of Columbia, and between the District of Co- 
lumbia and the States of Maryland, Virginia, Pennsylvania, 
West Virginia, North Carolina, South Carolina, and each 
of them. 

IV. OFFEense 


16. On or after February 13, 1953, the exact date being 
to the grand jurors unknown, the Association and Chest- 
nut in the course of the above-described commerce became 
and were parties to, and Hooper assisted in, a contract to 
sell milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers of 
the Association, in violation of Section 3, as amended, of 
the Act of June 19, 1936, ¢. 592, 49 Stat. 1528, 15 U.S.C. 
Section 13a, common known as the Robinson-Patman Act. 

17. By said contract the Association agreed to sell and 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or con- 
tracts at U. S. Marine Corps Air Station, Cherry Point, 
North Carolina; Marine Corps Base, Camp Lejeune, North 
Carolina; and Marine Recruiting Depot, Parris Island, 
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South Carolina, during the months of April, May and June, 
1953, at a price of $3.40 per hundredweight, the difference 
between said price and the Association’s contemporaneous 
announced Class I price plus applicable premiums 
45 amounting to a discount, rebate or allowance of 
approximately $3.22 per hundredweight, including 
a premium of approximately 40 cents. 

18. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 


V. JURISDICTION AND VENUE 


19. The said contract to sell was entered into in the Dis- 
trict of Columbia and within the jurisdiction of this Court. 


COUNT TWO 


20. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. Orrense 


21. In or about July, 1953, the exact date or dates being 
to the grand jurors unknown, the Association and Chest- 
nut in the course of the above-described commerce were 
parties to, and Hooper assisted in, a transaction of sale 
of milk, which transaction discriminated to their knowl- 
edge against competitors of Chestnut, who were customers 
of the Association, in violation of Section 3, as amended, 
of the Act of June 19, 1956, c. 592, 49 Stat. 1528, 15 U.S.C. 
Section 13a, commonly known as the Robinson-Patman Act. 

22. The said transaction of sale included, among other 
things, the sale and delivery of milk by the Association 
to Chestnut for use by Chestnut or its distributors in 
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performance of milk supply contracts at Camp Detrick, 
Maryland; Naval Powder Factory, Indian Head, Mary- 
land; Vint Hill Farms Station, Warrenton, Virginia; War- 
renton Training Center, Warrenton, Virginia; U. S. Naval 
Air Station, Patuxent River, Maryland; and U. S. Naval 
Proving Grounds, Dahlgren, Virginia, during the month of 

July, 1953, at a price of $3.60 per hundredweight, 
46 the difference between said price and the Associa- 

tion’s contemporaneous announced Class I price plus 
applicable premiums amounting to a discount, rebate or 
allowance of approximately $3.02 per hundredweight, in- 
cluding a premium of approximately 40 cents. 

23. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of milk 
of like grade, quality and quantity. 

24. By said transaction of sale between the Association 
and Chestnut approximately 33,000 pounds of milk for the 


aforesaid use by Chestnut during the month of July, 1953, 
were sold by the Association to Chestnut at the aforemen- 
tioned price of $3.60 per hundredweight. 


Il. JURISDICTION AND VENUE 


25. The said transaction of sale was performed, in part, 
in the District of Columbia and within the jurisdiction of 
this Court. The said discount, rebate, or allowance was 
granted by the Association to Chestnut in the District of 
Columbia. 


COUNT THREE 


26. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 
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I. OrFENSE 


27. In or about October, 1953, the exact date or dates 
being to the grand jurors unknown, the Association and 
Chestnut in the course of the above-described commerce 
‘were parties to, and Hooper assisted in, a transaction of 
sale of milk, which transaction discriminated to their 
knowledge against competitors of Chestnut, who were cus- 
tomers of the Association, in violation of Section 3, as 
amended, of the Act of June 19, 1936, c. 592, 49 Stat. 1528, 
15 U.S. C. Section 13a, commonly known as the Robinson- 

Patman Act. 
47 28. The said transaction of sale included, among 

other things, the sale and delivery of milk by the 
Association to Chestnut for use by Chestnut or its dis- 
tributors in performance of milk supply contracts at U. S. 
Naval Air Station, Patuxent River, Maryland; Camp De- 
trick, Maryland; Naval Powder Factory, Indian Head, 
Maryland; and Warrenton Training Center, Warrenton, 
Virginia, during the month of October, 1953, at a price of 
$4.00 per hundredweight, the difference between said price 
and the Association’s contemporaneous announced Class I 
price plus applicable premiums amounting to a discount, 
rebate or allowance of approximately $2.62 per hundred- 
- weight, including a premium of approximately 40 cents. 

29. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
- ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 

30. By said transaction of sale between the Association 
and Chestnut approximately 160,100 pounds of milk for 
- the aforesaid use by Chestnut during the month of Octo- 
ber, 1953, were sold by the Association to Chestnut at the 
aforementioned price of $4.00 per hundredweight. 
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IL. Jugispicrion aNnpD VENUE 


31. The said transaction of sale was performed, in part, 
in the District of Columbia and within the jurisdiction 
of this Court. The said discount, rebate or allowance was 
granted by the Association to Chestnut in the District of 
Columbia. 

COUNT FOUR 


32. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. OFFENSE 


33. In or about November, 1953, the exact date or dates 
being to the grand jurors unknown, the Association 
48 and Chestnut in the course of the above-described 
commerce became and were parties to, and Hooper 
assisted in, a contract to sell milk, which contract discrimi- 
nated to their knowledge against competitors of Chestnut, 
who were customers of the Association, in violation of Sec- 
tion 3, as amended, of the Act of June 19, 1936, c. 592, 49 
Stat. 1528, 15 U.S. C. Section 18a, commonly known as the 
Robinson-Patman Act. 

34. By said contract the Association agreed to sell and 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of milk supply contracts at U. S. 
Naval Air Station, Patuxent River, Maryland; Camp De- 
trick, Maryland; Naval Powder Factory, Indian Head, 
Maryland; and Warrenton Training Center, Warrenton, 
Virginia, during the months of November and December, 
1953, at a price of $4.00 per hundredweight, the difference 
between said price and the Association’s contemporaneous 
announced Class I price plus applicable premiums amount- 
ing to a discount, rebate or allowance of approximately 
$2.62 per hundredweight, including a premium of approxi- 
mately 41 cents. 
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35. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 

36. The said contract between the Association and Chest- 
nut was performed and approximately 216,600 pounds of 
milk for the aforesaid use by Chestnut during the months 
of November and December, 1953, were sold by the Asso- 
ciation to Chestnut at the aforementioned price of $4.00 
per hundredweight. 


Il. Jurnispicrion aNnD VENUE 


37. The said contract to sell was entered into and per- 
formed, in part, in the District of Columbia and within 
the jurisdiction of this Court. The said discount, rebate, 
or allowance was granted by the Association to Chestnut 
in the District of Columbia. 


49 COUNT FIVE 


38. Each and every allegation contained in this indict- 
_ ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. Orrense 


39. On or after February 25, 1954, the exact date being 

to the grand jurors unknown, the Association and Chest- 
nut in the course of the above-described commerce became 
and were parties to, and Hooper assisted in, a contract to 
sell milk, which contract discriminated to their knowledge 
against compeitors of Chestnut, who were customers of the 
Association, in violation of Section 3, as amended, of the 
Act of June 19, 1936, ¢. 592, 49 Stat. 1528, 15 U.S.C. Sec- 
tion 13a, commonly known as the Robinson-Patman Act. 

40. By said contract the Association agreed to sell and 


2 
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deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or con- 
tracts at U. S. Marine Corps Air Station, Cherry Point, 
North Carolina; Marine Corps Base, Camp Lejeune, North 
Carolina; and Marine Recruiting Depot, Parris Island, 
South Carolina, during the months of April, May and June, 
1954, at a price of $2.00 per hundredweight, the difference 
between said price and the Association’s contemporaneous 
announced Class I price plus applicable premiums amount- 
ing to a discount, rebate or allowance of approximately 
$4.62 per hundredweight during the month of April, 1954, 
and approximately $4.40 per hundredweight during the 
months of May and June, 1954, each including a premium 
of approximately 41 cents. 

41. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 

42. The said contract between the Association and Chest- 

nut was performed to the extent that approximately 
50 1,244,900 pounds of milk for use by Chestnut in 

sales at Marine Corps Base, Camp Lejeune, North 
Carolina, during the months of April, May and June, 1954, 
were sold by the Association to Chestnut at the eforemen. 
tioned price of $2.00 per hundredweight. 


Il. Jurispicrion anp VENUE 


43. The said contract to sell was entered into and per- 
formed, in part, in the District of Columbia and within the 
jurisdiction of this Court. The said discount, rebate, or 
allowance was granted by the Association to Chestnut in 
the District of Columbia. 
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COUNT SIx 


44, Hach and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. OFFENSE 


45. On or after May 28, 1954, the exact date being to 
the grand jurors unknown, the Association and Chestnut 
in the course of the above-described commerce became and 
were parties to, and Hooper assisted in, a contract to sell 
milk, which contract discriminated to their knowledge 
- against competitors of Chestnut, who were customers of 
- the Association, in violation of Section 3, as amended, of 
' the Act of June 29, 1936, c. 592, 49 Stat. 1528, 15 U.S.C. 

Section 13a, commonly known as the Robinson-Patman Act. 
46. By said contract the Association agreed to sell and 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or con- 
tracts at U. S. Marine Corps Air Station, Cherry Point, 
North Carolina; Marine Corps Base, Camp Lejeune, North 
Carolina; and Marine Recruiting Depot, Parris Island, 
South Carolina, during the months of July, August and 

September, 1954, at price of $2.50 per hundredweight, 
51 the difference between said price and the Associa- 

tion’s contemporaneous announced Class I price plus 
applicable premiums amounting to a discount, rebate or 
allowance of approximately $3.90 per hundredweight dur- 
ing the period July 1 to July 15, 1954, and approximately 
$4.13 per hundredweight during the period July 16 to 
September 30, 1954, each including a premium of approxi- 
mately 41 cents. 

47. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowance contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of milk 
of like grade, quality and quantity. 
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Il. Jugispicrion aNnD VENUE 


48. The said contract to sell was entered into in the Dis- 
trict of Columbia and within the jurisdiction of this Court. 


COUNT SEVEN 


49. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. OrrensE 


50. On or after May 28, 1954, the exact date being to 
the grand jurors unknown, the Association and Chestnut 
in the course of the above-described commerce became and 
were parties to, and Hooper assisted in, a contract to sell 
milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers of 
the Association, in violation of Section 3, as amended, of 
the Act of June 19, 1936, c. 592, 49 Stat. 1528, 15 U.S.C. 
Section 13a, commonly known as the Robinson-Patman Act. 

51. By said contract the Association agreed to sell and 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or 
contracts at U. S. Naval Air Station, Patuxent River, 
Maryland, during the months of July, August and Septem- 

ber, 1954, at a price of $2.50 per hundredweight, the 
52 difference between said price and the Association’s 

conterhporaneous announced Class I price plus appli- 
cable premiums amounting to a discount, rebate or allow- 
ance of approximately $3.90 during the period July 1 to 
July 15, 1954, and approximately $4.13 per hundredweight 
during the period July 16 to September 30, 1954, each i in- 
cluding a premium of approximately 41 cents. 

52. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
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ciation to competitors of Chestnut in respect of sales of " 
milk of like grade, quality and quantity. ® 
| 538. The said contract between the Association and Chest- 
nut was performed and approximately 373,200 pounds of 
milk for the aforesaid use by Chestnut during the months 
of July, August and September, 1954, were sold by the 
“Association to Chestnut at the aforementioned price of 
$2.50 per hundredweight. 


Il. JugispDIcrTIon aND VENUE 


54. The said contract to sell was entered into and per- 
formed, in part, in the District of Columbia and within 
the jurisdiction of this Court. The said discount, rebate, 

or allowance was granted by the Association to Chestnut 
in the District of Columbia. 


COUNT EIGHT 


55. Each and every allegation contained in this indict- 

ment in paragraphs numbered 1 through 15 is here re- 

alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. OFFENSE 


56. On or after May 28, 1954, the exact date being to 
the grand jurors unknown, the Association and Chestnut 
in the course of the above-described commerce became and 
were parties to, and Hooper assisted in, a contract to 
sell milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers 
53 of the Association, in violation of Section 3, as 
amended, of the Act of June 19, 1936, c. 592, 49 Stat. 
1528, 15 U. S. CO. Section 13a, commonly known as the 
_ Robinson-Patman Act. 
5%. By said contract the Association agreed to sell and 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or 
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contracts at Veterans Administration (Mt. Alto) Hospital 
in the District of Columbia, during the months of July, 
August and September, 1954, at a price of $2.50 per hun- 
dredweight, the difference between said price and the Asso- 
ciation’s contemporaneous announced Class I price plus 
applicable premiums amounting to a discount, rebate or 
allowance of approximately $3.90 during the period July 1 
to July 15, 1954, and approximately $4.13 per hundred- 
weight during the period July 16 to September 30, 1954, 
each including a premium of approximately 41 cents. 

58. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 

59. The said contract between the Association and Chest- 
nut was performed and approximately 44,500 pounds of 
milk for the aforesaid use by Chestnut during the months 
of July, August and September, 1954, were sold by the 


Association to Chestnut at the aforementioned price of 
$2.50 per hundredweight. 


Il. Junispicrion anD VENUE 


60. The said contract to sell was entered into and per- 
formed, in part, in the District of Columbia and within 
the jurisdiction of this Court. The said discount, rebate, 
or allowance was granted by the Association to Chestnut 
in the District of Columbia. 


COUNT NINE 


61. Each and every allegation contained in this indict- 

ment in paragraphs numbered 1 through 15 is here 

54  realleged with the same force and effect as though 
said paragraphs were set forth in full. 
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I. OFFENSE 


62. On or after September 3, 1954, the exact date being 
to the grand jurors unknown, the Association and Chestnut 
in the course of the above-described commerce became and 
were parties to, and Hooper assisted in, a contract to sell 
milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers of 
the Association, in violation of Section 3, as amended, of 
the Act of June 19, 1936, c. 592, 49 Stat. 1528, 15 U.S.C. 
Section 13a, commonly known as the Robinson-Patman Act. 
' 63. By said contract the Association agreed to sell and 
' deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or 
contracts at Veterans Administration (Mt. Alto) Hospital 
in the District of Columbia during the months of October, 
November and December, 1954, at a price of $6.17 per 
hundredweight, the difference between said price and the 
Association’s contemporaneous announced Class I price 
plus applicable premiums amounting to a discount, rebate 
or allowance of approximately 46 cents per hundredweight, 
including a premium of approximately 41 cents. 

64. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 

65. The said contract between the Association and Chest- 
nut was performed and approximately 52,400 pounds of 
milk for the aforesaid use by Chestnut during the months 
of October, November and December, 1954, were sold by 
the Association to Chestnut at the aforementioned price 
of $6.17 per hundredweight. 


Il. Jurispicrion ann VENUE 


66. The said contract to sell was entered into and per- 
formed, in part, in the District of Columbia and 
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55 within the jurisdiction of this Court. The said dis- 


count, rebate, or allowance was granted by the Asso- 
ciation to Chestnut in the District of Columbia. 


COUNT TEN 


67. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. OrFensE 


68. On or after September 3, 1954, the exact date being 
to the grand jurors unknown, the Association and Chest- 
nut in the course of the above-described commerce became 
and were parties to, and Hooper assisted in, a contract to 
sell milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers of 
the Association, in violation of Section 3, as amended, of 
the Act of June 19, 1936, c. 592, 49 Stat. 1528, 15 U.S.C. 
Section 13a, commonly known as the Robinson-Patman Act. 

69. By said contract the Association agreed to sell and 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or 
contracts at National Institutes of Health, Bethesda, Mary- 
land, during the months of October, November and Decem- 
ber, 1954, at a price of $6.17 per hundredweight, the dif- 
ference between said price and the Association’s contem- 
poraneous announced Class I price plus applicable pre- 
miums amounting to a discount, rebate or allowance of 
approximately 46 cents per hundredweight, including a 
premium of approximately 41 cents. 

70. The said discount, rebate or allowance granted to 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 
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71. The said contract between the Association and Chest- 

nut was performed and approximately 55,400 pounds 

56 ~~ of milk for the aforesaid use by Chestnut during the 

months of October, November and December, 1954, 

were sold by the Association to Chestnut at the aforemen- 
tioned price of $6.17 per hundredweight. 


Il. JuRgisDICTION AND VENUE 


72. The said contract to sell was entered into and per- 
formed, in part, in the District of Columbia and within 
- the jurisdiction of this Court. The said discount, rebate, 
or allowance was granted by the Association to Chestnut 
in the District of Columbia. 


COUNT ELEVEN 


73. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 


graphs were set forth in full. 


I. OrFensE 


74. On or after September 3, 1954, the exact date being 
to the grand jurors unknown, the Association and Chestnut 
in the course of the above-described commerce became and 
were parties to, and Hooper assisted in, a contract to sell 
milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers of 
the Association, in violation of Section 3, as amended, of the 
Act of June 19, 1936, c. 592, 49 Stat. 1528, 15 U.S.C. Sec- 
tion 13a, commonly known as the Robinson-Patman Act. 

75. By said contract the Association agreed to sell and 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or 
contracts at St. Elizabeths Hospital in the District of 
Columbia during the month of October, 1954, at a price of 
$6.17 per hundredweight, the difference between said price 
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and the Association’s contemporaneous announced Class I 
price plus applicable premiums amounting to a discount, 
rebate or allowance of approximately 46 cents per hun- 
dredweight, including a premium of approximately 41 
cents. 
57 76. The said discount, rebate or allowance granted 
to Chestnut was over and above the discounts, re- 
bates or allowances contemporaneously made available by 
the Association to competitors of Chestnut in respect of 
sales of milk of like grade, quality and quantity. 

77. The said contract between the Association and Chest- 
nut was performed and approximately 315,400 pounds of 
milk for the aforesaid use by Chestnut during the month 
of October, 1954, were sold by the Association to Chestnut 
at the aforementioned price of $6.17 per hundredweight. 


Il. JugispicTIon aND VENUE 


78. The said contract to sell was entered into and per- 
formed, in part, in the District of Columbia and within the 
jurisdiction of this Court. The said discount, rebate or 
allowance was granted by the Association to Chestnut in 
the District of Columbia. 


COUNT TWELVE 


79. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
alleged with the same force and effect as though said para- 
graphs were set forth in full. 


I. Orrense 


80. On or after September 3, 1954, the exact date being 
to the grand jurors unknown, the Association and Chest- 
nut in the course of the above-described commerce became 
and were parties to, and Hooper assisted in, a contract to 
sell milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers of the 
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Association, in violation of Section 3, as amended, of the 
Act of June 19, 1936, c. 592, 49 Stat. 1528, 15 U.S.C. 
Section 13a, commonly known as the Robinson-Patman 
Act. 

58 81. By said contract the Association agreed to sell 
. and deliver milk to Chestnut for use by Chestnut or 
its distributors in performance of a milk supply contract 
or contracts at St. Elizabeths Hospital in the District of 
Columbia during the month of November, 1954, at a price 
of $6.17 per hundredweight, the difference between said 
price and the Association’s contemporaneous announced 
Class I price plus applicable premiums amounting to a 
discount, rebate or allowance of approximately 46 cents 
per hundredweight, including a premium of approximately 
41 cents. 

_ 82. The said discount, rebate or allowance granted to 
‘Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 

83. The said contract between the Association and Chest- 
nut was performed and approximately 2300 pounds of milk 
for the aforesaid use by Chestnut during the month of 
November, 1954, were sold by the Association to Chestnut 
at the aforementioned price of $6.17 per hundredweight. 


Il. Jugispicrion aND VENUE 


84. The said contract to sell was entered into and per- 

formed, in part, in the District of Columbia and within the 
- jurisdiction of this Court. The said discount, rebate, or 
allowance was granted by the Association to Chestnut in 
the District of Columbia. 


COUNT THIRTEEN 


85. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 15 is here re- 
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alleged with the same force and effect as though said para- 
graphs were set forth in full. 


59 I. OFFENSE 


86. On or after September 3, 1954, the exact date being | 
to the grand jurors unknown, the Association and Chest- ! 
nut in the course of the above-described commerce became 
and were parties to, and Hooper assisted in, a contract to 
. sell milk, which contract discriminated to their knowledge 
against competitors of Chestnut, who were customers of 
the Association, in violation of Section 3, as amended, of 
the Act of June 19, 1936, c. 592, 49 Stat. 1528, 15 U.S.C. 
> Section 13a, commonly known as the Robinson-Patman Act. | 
‘ 87. By said contract the Association agreed to sell and | 
deliver milk to Chestnut for use by Chestnut or its dis- 
tributors in performance of a milk supply contract or 
contracts at Walter Reed Army Medical Center in the 
District of Columbia during the months of November and 
December, 1954, at a price of $6.17 per hundredweight, the 
difference between said price and the Association’s con- 
> temporaneous announced Class I price plus applicable pre- 

miums amounting to a discount, rebate or allowance of 

approximately 46 cents per hundredweight, including a ! 

premium of approximately 41 cents. | 
» 88. The said discount, rebate or allowance granted to | 
Chestnut was over and above the discounts, rebates or 
allowances contemporaneously made available by the Asso- 
ciation to competitors of Chestnut in respect of sales of 
milk of like grade, quality and quantity. 

89. The said contract between the Association and Chest- 
nut was performed and approximately 210,800 pounds of 
. milk for the aforesaid use by Chestnut during the months 
of November and December were sold by the Association 
to Chestnut at the aforementioned price of $6.17 per hun- 
dredweight. 
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Il. JurispIcTION AND VENUE 


90. The said contract to sell was entered into and per- 

formed, in part, in the District of Columbia and 

60 within the jurisdiction of this Court. The said dis- 

counts, rebates or allowances were granted by the 
Association to Chestnut in the District of Columbia. 


A True Bru: 


DaTeED: 
Cauvin N. JOYNER, 
Foreman. 


Strantey N. Barnes, 
Stanlay N. Barnes, 
Assistant Attorney General. 


EPHRAIM JACOBS, 
Ephraim Jacobs, 
JoHN T. DUFFNER, 
John T. Duffner, 
Special Assistants to the 
Attorney General. 


Leo A. Rover, 
Leo A. Rover, 
United States Atorney. 


JOSEPH J. SAUNDERS, 

Joseph J. Saunders, 

Epwa LINGREEN, 

Edna Lingreen, 

J. E. WateEss, 

J. E. Waters, 
Special Assistants to the 

Attorney General. 
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61 [Filed in Open Court] 
Oct. 12, 1955 
Harry M. Huu, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


April No. 1 Grand Jury Impanelled March 31, 1955, 
Sworn in April 5, 1955. 


Grand Jury No. ORIG. 
Criminal No. 992-55 
Vio. Ti. 15 USC 1 and 3 


Unrrep Strares or AMERICA 
Vv. 


MaryLaNp CooperATIvE MruK Propucers, Inc., and 
MaryLanp AND Virginia Mick Propucers ASSOCIATION, 
INCORPORATED 


Indictment 
The Grand Jury Charges: 
COUNT ONE 
I. DEFENDANTS 


1. Maryland Cooperative Milk Producers, Inc. (herein- 
after referred to as the ‘‘Baltimore Association’’), is 
hereby indicted and made a defendant herein. The Balti- 
more Association is a corporation organized and existing 
under the laws of the State of Maryland with offices and 
principal place of business in Baltimore, Maryland. It is 
an association of milk producers, most of whom are lo- 
cated in the State of Maryland. 

2. Maryland and Virginia Milk Producers Association, 
Incorporated (hereinafter referred to as the ‘‘ Washington 
Association’’), is hereby indicted and made a defendant 
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herein. The Washington Association is a corporation or- 
ganized and existing under the laws of the State of Mary- 
land with offices and principal place of business in the 
District of Columbia. It is an association of milk pro- 
ducers, most of whom are located in the States of Mary- 
land and Virginia. 


Il. Derrmirions 


. 3. As used herein, ‘‘milk’’ means cow’s milk in fluid form 
} as received by distributors from milk producers. 

62 4, As used herein, ‘‘distributor’’ means a person, 
, partnership or corporation engaged in the business 
of purchasing, processing, selling and distributing fluid 
milk and milk products .to consumers and other pur- 
chasers. 

5. As used herein, ‘‘government installations’’ means 
institutions and installations, including hospitals, military 
camps and bases, and other facilities, maintained or oper- 
ated by a department or agency of the United State Gov- 
ernment. 

6. As used herein, ‘‘Fort Meade’’ means Fort George 
C. Meade, Maryland. 

7. As used herein, ‘‘Washington Metropolitan Area’’ 
means the District of Columbia and contiguous areas 
within Montgomery and Prince Georges Counties, Mary- 
land, and Arlington and Fairfax counties, Virginia, and 

the City of Alexandria, Virginia. 

_  §. As used herein, ‘‘Baltimore Metropolitan Area’’ 
means the City of Baltimore and Baltimore County, Mary- 
land. ‘4 


Til. Narvre or Trape anp COMMERCE 


9. There are in the State of Maryland and in the States 
of Pennsylvania, Virginia and West Virginia approxi- 
mately 2,000 producers of milk who are members of the 
Baltimore Association. Most of the milk produced by 
members of the Baltimore Association is shipped from 








a 





= 
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members’ farms in the aforesaid states to distributors 
located in the Baltimore Metropolitan Area. Approxi- 
mately 80 percent of all milk processed and sold by Balti- 
more area distributors is purchased from the Baltimore 
Association. Milk for sale and use as fluid milk is pro- 
cessed, placed in containers and sold to consumers and 
other purchasers, including departments and agencies of 
the United States Government. 

10. Because of the perishable nature of fluid milk it 
must be moved quickly from farm to consumer. From 
day to day there is a continuous flow of milk from pro- 
ducers who are members of the Baltimore Association 
located in the States of Maryland, Pennsylvania, Virginia 
and West Virginia, through the plants and handling facil- 
ities of distributors to consumers and government in- 

stallations. The sale and delivery of milk by the 
63 Baltimore Association to Baltimore Metropolitan 

Area distributors, and the processing, sale and dis- 
tribution of milk, including the sale and distribution of 
milk to government installations, by the aforesaid dis- 
tributors has constituted, and does constitute, interstate 
trade and commerce. 

11. There are in the States of Maryland, Virginia, 
Pennsylvania and West Virginia approximately 1,950 pro- 
ducers of milk who are members of the Washington As- 
sociation. Most of the milk produced by members of the 
Washington Association is shipped from members’ farms 
in the aforesaid States to distributors located in the 
Washington Metropolitan Area. Approximately 92 per- 
cent of all milk processed and sold by Washington area 
distributors is purchased from the Washington Associa- 
tion. Milk for sale and use as fluid milk is processed, 
placed in containers and sold to consumers and other 
purchasers, including departments and agencies of the 
United States Government. 

12. Because of the perishable nature of fluid milk it 
must be moved quickly from farm to consumer. From 
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day to day there is a continuous flow of milk from pro- 
ducers who are members of the Washington Association 
located in the States of Maryland, Virginia, Pennsylvania 
and West Virginia, through the plants and handling facil- 
ities of distributors located in the District of Columbia 
and in the States of Maryland and Virginia to consumers 
and other purchasers, including government installations. 
The sale and delivery of milk by the Washington Assso- 
ciation to distributors in the District of Columbia and in 
the States of Maryland and Virginia and the processing, 
sale and distribution of milk, including the sale and dis- 
tribution of milk to government installations, by the afore- 
said distributors has constituted, and does constitute, 
trade and commerce in the District of Columbia, and be- 
tween the District of Columbia and the States of Mary- 
land, Virginia, Pennsylvania, West Virginia, and other 
States. 

13. Distributors who purchase milk from the Baltimore 
_ Association and distributors who purchase milk from the 
| Washington Association bid regularly, or bid from 
64 time to time, for milk supply contracts awarded by 

government installations. Competition in govern- 
ment contract bidding between distributors who obtain 
milk from the respective Associations centers principally 
about the milk supply contracts issued periodically by the 
Purchasing and Contracting Branch, Headquarters, Fort 
Meade. During 1954, the total volume of milk and milk 
products purchased by Fort Meade amounted to more 
than $410,000. 

14. During the period since January 1, 1952, milk dis- 
tributors located in the States of Maryland, Virginia, 
Pennsylvania and New Jersey, and in the District of 
Columbia have submitted bids for Fort Meade milk sup- 
ply contracts. 

15. The submission of bids for Fort Meade milk supply 
contracts and the sale and delivery of milk in perform- 
ance of such contracts by distributors located in states 
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other than the State of Maryland has constituted, and 
does constitute, interstate trade and commerce. 

16. The submission of bids for Fort Meade milk supply 
contracts and the sale and delivery of milk in performance 
of such contracts by distributors located in the District 
of Columbia has constituted, and does constitute, trade 
and commerce in the District of Columbia and between the 
District of Columbia and the State of Maryland. 


IV. Tue Consprmacy 


17. Beginning during the year 1952, the exact date being 
to the grand jurors unknown, and continuing thereafter 
up to and including the date of the return of this indict- 
ment, the defendants have been engaged in an unlawful 
combination and conspiracy to fix and maintain non- 
competitive prices for milk sold to distributors for use 
in supplying Fort Meade, in restraint of the hereinbefore 
described interstate trade and commerce in milk in vio- 
lation of Section 1 of the Act of Congress of July 2, 1890, 
entitled, ‘‘An Act to Protect Trade and Commerce against 
Unlawful Restraints and Monopolies,’’ as amended, 26 
Stat. 209, 15 U.S.C. 1, commonly known as the Sherman 

Act. 
65 18. The aforesaid combination and conspiracy 
has consisted of a continuing agreement and con- 
cert of action between the defendants, the substantial 
terms of which have been and are: 


(a) that they agree to fix, maintain and stabilize the 
prices at which they will sell milk to distributors 
for use or resale at Fort Meade; 


(b) that they adhere to and charge agreed-upon and 
non-competitive prices in the sale of milk to dis- 
tributors for use in supplying Fort Meade; 


(c) that they exchange information concerning sup- 
plies of, and prices for milk available for use in 
supplying Fort Meade. 
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19. For the purpose of effectuating the aforesaid com- 
bination and conspiracy the defendants by agreement and 
concerted action have done those things, which as herein- 
before alleged, they have combined conspired and agreed 
to do. 


V. EFFecTs oF THE CONSPIRACY 


20. The conspiracy alleged in this count of this indict- 
ment has had the following effects, among others, upon the 
aforesaid trade and commerce in the production, distribu- 
tion and sale of milk: 


(a) distributors who do not purchase milk from the 
defendants, including distributors located in 
States other than the State of Maryland, have 
been restrained in their bidding for Fort Meade 
milk supply contracts; 


(b) competition in bidding for milk supply contracts 
at Fort Meade has been unduly suppressed; 


(c) the United States has been deprived of the bene- 
fits of free competition in the supplying of milk 
for contracts at Fort Meade; 
66 (d) the flow of milk in interstate com- 
merce has been unreasonably burdened, im- 
peded and diminished. 


VI. JURISDICTION AND VENUE 


21. The combination and conspiracy herein alleged has 
been entered into and carried out in part within the Dis- 
trict of Columbia. Within the applicable period of the 
statute of limitations the defendants, pursuant to said 
combination and conspiracy, have performed within the 
District of Columbia some of the illegal acts herein before 
alleged. 
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COUNT TWO 


22. Each and every allegation contained in this indict- 
ment in paragraphs numbered 1 through 16 is here re- 
alleged with the same force and effect as though said 
paragraphs were set forth in full. 


I. THe Conspreacy 


23. Beginning during the year 1952, the exact date be- 
ing to the grand jurors unknown, and continuing there- 
after up to and including the date of the return of this 
indictment, the defendants have been engaged in an un- 
lawful combination and conspiracy to fix and maintain 
non-competitive prices for milk sold to distributors for 
use in supplying Fort Meade, in restraint of the herein- 
before described trade and commerce in milk between the 
States of Maryland, Virginia, Pennsylvania, and West 
Virginia and the District of Columbia, in the District of 
Columbia, and between the District of Columbia and the 
State of Maryland, in violation of Section 3 of the Act 
of Congress of July 2, 1890, entitled, ‘‘An Act to Protect 
Trade and Commerce against Unlawful Restraints and 
Monopolies,’’ as amended, 26 Stat. 15 U.S.C. 3, commonly 
known as the Sherman Act. 

24. Hach and every allegation contained in this indict- 
ment in paragraphs 18 and 19 is here realleged with the 
same force and effect as though said paragraphs were 
set forth in full. 


67 II. Errects or THE ConsPrRracy 


25. The combination and conspiracy alleged in this 
count of this indictment has had the following effects, 
among others, upon the aforesaid trade and commerce in 
the production, distribution, and sale of milk: 


(a) prices charged Baltimore Metropolitan Area dis- 
tributors and Washington Metropolitan Area dis- 
tributors for milk for use or sale in the perform- 
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(b 


al 


(c) 


38 


ance of milk supply contracts at Fort Meade have 
been fixed and maintained at artificial and non- 
competitive levels; 


price competition in the sale of milk to Baltimore 
Metropolitan Area distributors and Washington 
Metropolitan Area distributors for use or sale 
in the performance of milk supply contracts at 
Fort Meade has been suppressed and eliminated; 


Baltimore Metropolitan Area distributors and 
Washington Metropolitan Area distributors have 
been deprived of the opportunity of buying milk 
for use or resale in the performance of milk sup- 
ply contracts at Fort Meade at competitive 
prices ; 


(d) competition in the bidding for milk supply con- 


tracts at Fort Meade has been greatly curtailed; 


(e) the United States has been deprived of the bene- 


(f) 


fits of free competition in the supplying of milk 
for contracts at Fort Meade; 


the flow of milk in commerce between the States 
of Maryland, Virginia, Pennsylvania, and West 
Virginia and the District of Columbia, in the Dis- 
trict of Columbia, and between the District of 
Columbia and the State of Maryland has been 
unreasonably burdened, impeded and dimin- 
ished. 


IIL. Junispicrion AND VENUE 


26. The combination and conspiracy herein alleged has 
been entered into and carried out in part within the Dis- 
trict of Columbia. Within the applicable period of the 
statute of limitations the defendants, pursuant to said 
combination and conspiracy, have performed within the 


. ee 


39 


District of Columbia some of the illegal acts herein before 
alleged. 


A True Buu: 
Daren: 
Cavin N. Joyner, 
Foreman. 


Stantey N. Barnes, 
Stanlay N. Barnes, 
Assistant Attorney General. 


EPHRAIM JACOBS, 
Ephraim Jacobs, 
Joun T. DuFFNER, 
John T. Duffner, 
Special Assistants to the 
Attorney General. 


Leo A. Rover, 
Leo A. Rover, 
Umited States Atorney. 


JOSEPH J. SAUNDERS, 
Joseph J. Saunders, 

Epna LInGREEN, 

Edna Lingreen, 

J. KE. Warens, 

J. E. Waters, 

Special Assistants to the 
Attorney General. 


[Filed Oct. 12, 1955] 
[Criminal No. 991-’55] 


Application for Order Impounding Documents 


Now Comes United States of America, by its attor- 
ney, Joseph J. Saunders, and repectfully represents to 
this Court: 
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1. That the grand jury duly impanelled, sworn and 
charged in this Court on April 5, 1955, returned on Oc- 
tober 12, 1955, an indictment against the defendants in the 
present cause charging violations of Section 3, as 
amended, of the Act of June 19, 1936, c. 592, 49 Stat. 1528, 
15 U.S.C. Section 13a, commonly known as the Robinson- 
Patman Act. 

2. That during the course of the grand jury investiga- 
tion which resulted in the said indictment, many docu- 
ments, papers and records were returned in response to 
the subpoenas duces tecwm issued at the direction of the 
grand jury; that said documents, papers and records so 
returned have been examined by counsel for the United 
States; that many of said documents, papers and records 
were presented as evidence before the grand jury and 
were examined by that body; that it is necessary to retain 
these documents, papers and records now in the custody 
of counsel for the United States for the purpose of trial 
of said cause. 

3. That in order to expedite and facilitate preparation 

of this cause for trial it is necessary that counsel 

107 for the United States be permitted to retain cus- 

: tody of documents, papers and records not pre- 

viously returned which are presently in the custody of 

_eounsel for the United States at the Offices of the Anti- 

trust Division, U. S. Department of Justice, Washington, 
D. C. 

WHEREFORE, your petitioner respectfully prays that an 
appropriate Order be issued in the premises directing that 
the said documents, papers and records produced in re- 
sponse to the said subpoenas duces tecwm be impounded 
in the care and custody of Joseph J. Saunders, counsel for 
the United States, in the offices of the Antitrust Division, 
U. S. Department of Justice, 10th Street and Constitution 
Avenue, N. W., Washington, D. C., until further Order 
of this Court, for use by representatives of the United 
States in this proceeding in their preparation for trial 
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of the cause against the defendants named in said indict- 
ment; and that each of the persons whose documents, 
papers and records are so retained have reasonable access 
to such of the documents, papers and records so impounded 
as were in his possession prior to their production or intro- 
duction before the grand jury. 

JOsEPH J. SAUNDERS 

Joseph J. Saunders 
Dated: October 12, 1955. Trial Attorney 


108 _ [Filed Oct. 12, 1955] 
[Criminal No. 992-’55] 
Application for Order Impounding Documents 


Now Comes United States of America, by its attor- 
ney, Joseph J. Saunders, and respectfully represents to 
this Court: 


1. That the grand jury duly impanelled, sworn and 
charged in this Court on April 5, 1955, returned on Oc- 
tober 12, 1955, an indictment against the defendants in 
the present cause charging violations of Sections 1 and 
3, of the Act of July 2, 1890, 26 Stat. 209, 15 U.S.C. Sec- 
tions 1 and 3, commonly known as the Sherman Act. 

2. That during the course of the grand jury investiga- 
tion which resulted in the said indictment, many docu- 
ments, papers and records were returned in response to 
the subpoenas duces tecum issued at the direction of the 
grand jury; that said documents, papers and records so 
returned have been examined by counsel for the United 
States; that many of said documents, papers and records 
were presented as evidence before the grand jury and 
were examined by that body, that it is necessary to retain 
these documents, papers and records now in the custody 
of counsel for the United States for the purpose of trial 
of said cause. 

3. That in order to expedite and facilitate preparation 
of this cause for trial it is necessary that counsel for the 
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United States be permitted to retain eustody of docu- 
ments, papers and records not previously returned which 
are presently in the custody of counsel for the United 
States at the offices of the Antitrust Division, U. S. De- 
: partment of Justice, Washington, D. C. 
109 WHEREFORE, your petitioner respectfully prays 
that an appropriate Order be issued in the premises 
directing that the said documents, papers and records pro- 
duced in response to subpoenas duces tecum be impounded 
in the care and custody of Joseph J. Saunders, counsel for 
‘the United States, in the offices of the Antitrust Division, 
U. S. Department of Justice, 10th Street and Constitu- 
tion Avenue, N. W., Washington, D. C., until further 
Order of this Court, for use by representatives of the 
United States in this proceeding in their preparation for 
trial of the cause against the defendants named in said 
indictment; and that each of the persons whose docu- 
ments, papers and records are so retained have reasonable 
‘access to such of the documents so impounded as were 
in his possession prior to their production or introduction 
before the grand jury. 
? JOSEPH J. SAUNDERS 
Joseph J. Saunders 
Trial Attorney 
Dated: October 12, 1955. 


69 [Filed Oct. 12, 1955] 
[Criminal No. 991-55] 


Order of Court 


Upon application of the United States of America for 
an Order of Court impoundiing certain documents, papers 
‘and records now in the custody of counsel for the United 
States, and the Court having read said application and 
being otherwise fully advised in the premises, 

Ir Is Heresy Orperep that the documents, papers and 
records secured in response to grand jury subpoenas duces 
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tecum previously issued in this cause be and the same 
hereby are impounded in the custody and care of Joseph 
J. Saunders, counsel for the United States, at the offices 
of the Antitrust Division, United States Department of 
Justice, 10th Street and Constitution Avenue, N. W., 
Washington, D. C., to be kept and retained until the trial 
of the cause against the defendants herein. 

Ir Is FurrHer Orperep that each of the persons whose 
documents, papers and records are impounded by this 
Order may have access during regular office hours to such 
of the documents, papers and records so impounded as 
were in his possession prior to their production or intro- 
duction before the grand jury for the purpose of inspec- 
tion, copying or photographing the documents, papers and 
records obtained from or belonging to the person desiring 
access to such documents, papers and records. 


JosepH C. McGarracHy 
United States District Judge 


Dated: October 12th, 1955. 


70 [Filed Oct. 12, 1955] 
[Criminal No. 992-’55] 


Order of Court 


Upon application of the United States of America for 
an Order of Court impounding certain documents, papers 
and records now in the custody of counsel for the United 
States, and the Court having read said application and 
being otherwise fully advised in the premises, 

Ir Is Heresy Orperep that the documents, papers and 
records secured in response to grand jury subpoenas duces 
tecum previously issued in this cause be and the same 
hereby are impounded in the custody and care of Joseph 
J. Saunders, counsel for the United States, at the offices 
of the Antitrust Division, United States Department of 
Justice, 10th Street and Constitution Avenue, N. W., 
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Washington, D. C., to be kept and retained until the trial 
of the cause against the defendants herein. 

Ir Is Furrner Oxperep that each of the persons whose 
documents, papers and records are impounded by this 
Order may have access during regular office hours to such 
of the documents, papers and records so impounded as 
were in his possession prior to their production or intro- 
duction before the grand jury for the purpose of inspec- 
tion, copying or photographing the documents, papers and 
records obtained from or belonging to the person desiring 
access to such documents, papers and records. 


JosepH C. McGarracHy 
United States District Judge 


Dated: October 12th, 1955. 


71 [No. 992-55] 
: [Filed Oct. 18, 1956] 


Washington, D. C. 
October 16, 1956. 


The above-entitled matter came on for further trial 
before the Honorable Auexanper Hoxirzorr, United States 
District Judge, at 10 o’clock a.m. 


Tue Court (Holtzoff, J.) : This is the trial of an indict- 
ment charging violations of the Antitrust Laws. The trial 
is before the Court, a jury having been waived. 

There are two defendants in this case, Maryland Co- 
operative Milk Producers, Inc., and Maryland and Virginia 
' Milk Producers Association, Inc. Each defendant is an 
association of producers of milk. The Maryland Coopera- 
tive Milk Producers, Inc., is located in Baltimore, Mary- 
land, and is composed of about 2,000 farmers who are pro- 
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ducers of milk which they ship to distributors in the Balti- 
more metropolitan area. Maryland and Virginia Milk Pro- 
ducers Association, Inc., is located in Washington, D. C. 
and consists of about 1,950 members, who are producers 
shipping milk to distributors in the Washington metro- 
politan area. 
The two defendants are charged with an unlawful 
73 combination and conspiracy to fix prices for milk 
sold to distributors which, in turn, is supplied by 
the purchasers to the Government at its military post at 
Fort Meade, Maryland. 

The indictment consists of two counts. The first count 
charges a violation of Section 1 of the Sherman Act, 15 
U. S. C. 1, namely, an unlawful restraint of interstate 
commerce. The second count charges a violation of Sec- 
tion 3 of the Sherman Act, 15 U. S. C. 3, namely, an un- 
lawful restraint of commerce between the District of Co- 
lumbia and several of the States. 

It appears, in passing, that the prices charged for milk 
intended for resale to the Government at Fort Meade were 
actually lower than those exacted for milk destined for 
resale to the general public. It may be said perhaps, in a 
sense, that the defendants are accused of conspiring to 
undercharge the Government. In justice to counsel for the 
Government, it must be said, however, that they contend 
that, in a free competitive market, prices on Government 
sales might have been even lower than those claimed to 
have been fixed by the defendants. Attention is called to 
the fact, by Government counsel, that milk intended for 
use at Fort Meade was surplus milk that had to comply 
merely with the standards prescribed by the United States 

Public Health Service instead of with the more rigor- 
74 ous and rigid requirements established by the Gov- 
ernment of the District of Columbia. 

After the opening statements were made, the Govern- 
ment commenced to introduce evidence. It offered a stipn- 
lation of facts previously agreed upon by counsel. At that 
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point, counsel for the defendants made a motion for judg- 
ment of acquittal. 

A word should be said about the procedural aspects of 

the matter. Ordinarily, such a motion, unless based solely 
on the opening statement of Government counsel, may not 
be entertained until the Government closes its case. An 
‘exception is proper, however, if at an earlier stage basic 
‘facts appear inescapably leading to the conclusion that, 
‘irrespective of whatever other evidence may be introduced, 
the prosecution must fail. In that event, it is proper to 
stop the further introduction of evidence and entertain a 
‘motion for judgment of acquittal. Such a course is in the 
interest of efficiency and expedition in the administration 
of justice. It is on this basis that the Court entertained 
the defendant’s motion in this instance as soon as the stipu- 
lation of facts was tendered and admitted. 

The following facts appear from the stipulation that are 
pertinent to this discussion. Hach defendant is a corpora- 
tion without capital stock and is an association composed 

of milk producers. Each defendant is operated 
75 for the mutual benefit of its members and is not 

conducted for profit. In brief, the object of each 
association is to handle and market the milk produced by 
its members. 

It is well established that an agreement to fix: prices is, 
in and of itself, an unreasonable restraint of trade and is 
illegal, per se, and therefore violative of the Sherman Act. 
This was held by the Supreme Court in the leading case of 
| United States vs. Socony Vacuum Oil Company, 310 U. S. 
150, 211 to 233. 

The question presented here, however, is whether the 
defendants in this case are exempt from this broad rule. 
Defendants claim that they are. It will be recalled that 
the Sherman Act became law in 1890. In 1914, its broad 
provisions were, in part, limited and, in part, supplemented 
by the Clayton Act. 
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Section 6 of the Clayton Act is pertinent to the question 
involved in this case, 15 U. 8. C.17. The relevant provi- 
sions of the Clayton Act read as follows: 


‘‘Nothing contained in the antitrust laws shall be 
construed to forbid the existence and operation of 
labor, agricultural, or horticultural organizations, in- 
stituted for the purposes of mutual help, and not hav- 
ing capital stock or conducted for profit, or to for- 
bid or restrain individual members of such organi- 

zations from lawfully carrying out the legiti- 
76 mate objects thereof; nor shall such organiza- 

tion or the members thereof, be held or con- 
strued to be illegal combinations or conspiracies in 
restraint of trade, under the antitrust laws.’’ 


Thus, farmers and farmers’ cooperatives became a favor- 
ite of the law, in a sense. They were granted an express 
exemption and received a special dispensation from the 
antitrust laws. They may lawfully combine with impunity 
and may legally agree to fix prices on their products. 

Some years ago, an attempt to prosecute an agricultural 
cooperative as an unlawful monopoly met with failure; 
United States vs. Dairy Cooperative Association, 49 Fed. 
Supp. 475. In that case, Judge McColloch for the District 
of Oregon made the following pungent observations: 


‘““It may be that the acts of the defendant coopera- 
tive in this case, tested without regard to the provi- 
sions of the Clayton Act, are monopolistic in character. 
I have not given serious thought to that question, for it 
seems to me when Congress said that cooperatives 
were not to be punished, even though they become 
monopolistic, it would be ill-considered for me to hold 
to the contrary.’’ ' 


It must be observed that to be sure the exemption of 
agricultural associations from the prohibition of the anti- 
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trust laws does not extend to a combination between 
77 ~_ agricultural associations and persons or entities that 
. are not in this category. This was held by the 
Supreme Court in United States vs. Borden Company, 308 
U. S. 188. Chief Justice Hughes, in writing for a unani- 
mous bench, emphatically called attention to the fact that 
the conspiracy charged in that case was not that of merely 
forming a collective association of producers to market 
their products but a conspiracy between producers and 
distributors and allied groups with labor officials, municipal 
officials, and others. 

The Government argues that the exemption contained in 
the Clayton Act does not apply to a combination of two 
or more agricultural cooperatives and urges that such a 
combination is within the rule of the Borden case. 

This Court is of the opinion that this contention cannot 
be sustained. The obvious purpose of the Clayton Act 
was to liberate combinations of farmers and their coopera- 
‘tive organizations from the prohibitions of the antitrust 
laws as long as they do not combine with others who are 
outside of this category. It seems immaterial whether a 
large group of farmers organizes a single organization or 
divides itself into several organizations. Their joint ac- 
tivity, whether in the form of a single association or two 
or more associations, is not an illegal combination in re- 

| straint of trade in the light of the provisions of the 
78 Clayton Act. Surely, the legality of the actions of 

a group of farmers should not depend on such a 
nebulous consideration as the question whether they found 
it convenient to organize a single large cooperative or two 
smaller groups. The effect of the joint action is the same 
in either event and should be tested by the same yardstick. 
| The exemption should be construed as applicable to a group 
of farmers irrespective of whether they are joined into a 
single cooperative or into several cooperative associations 
acting jointly. Any other construction would result in 
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partially defeating the intent of the Congress and frustrat- 
ing the meaning of the Act. 

We were admonished centuries ago that, ‘‘The letter 
killeth but the spirit giveth light’’. 

Even a strict literal construction of the statute, how 
ever, leads to the same conclusion. It provides, in part, 
that: 


‘¢Nor shall such organizations or the members there- 
of be held or construed to be illegal combinations or 
conspiracies in restraint of trade.”’ 


It will be observed that the plural, as well as the singu- 
lar, are included. 
This discussion might reasonably end at this point were 
it not for the fact that later statutes affirmatively sup- 
port the construction of the Clayton Act which this 
79 Court has just reached. 

In 1922, eight years after the passage of the Clay- 
ton Act, the so-called Capper-Volstead Act became law, 
7 U.S. ©. 291. The pertinent provisions of that statute 
read as follows: 


‘‘Persons engaged in the production of agricultural 
products as farmers, planters, ranchmen, dairymen, 
nut or fruit growers may act together in associations, 
corporate or otherwise, with or without capital stock, 
in collectively processing, preparing for market, han- 
dling, and marketing in interstate and foreign com- 
merce, such products of persons so engaged. Such 
associations may have marketing agencies in common; 
and such associations and their members may make the 
necessary contracts and agreements to effect such pur- 
poses: Provided, however, That such associations are 
operated for the mutual benefit of the members thereof, 
as such producers, and conform to one or both of the 
following requirements: 
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‘First. That no member of the association is al- 
lowed more than one vote because of the amount of 
stock or membership capital he may own therein, or, 

‘*Second. That the association does not pay divi- 
dends on stock or membership capital in excess of 

8 percentum per annum. 
80 ‘¢ And in any case to the following: 
‘Third. That the association shall not deal 
in the products of non-members to an amount greater 
in value that such as are handled by it for members.”’’ 


The stipulation of facts in this case shows that these 


defendants comply with the proviso of the Capper-Volstead 


Act. It will be noted that the Act permits agricultural co- 
operatives to have marketing agencies in common. Obvi- 


ously, it must have been contemplated that a common mar- 


keting agency would fix the same prices for the products 
of all of its principals and would not discriminate among 
them. Consequently, it must have been foreseen that this 
provision would, in some cases, lead to the fixing of prices 
of agricultural commodities. 

The conclusion is inescapable that Congress had no in- 


tention to prohibit agreements between two or more co- 


operatives fixing prices for their products. It should be 
noted, in passing, that to prevent possible abuses the Sec- 
retary of Agriculture was empowered to issue cease and 


_ desist orders if he found that such an association monopo- 
_ lizes or restrains trade in interstate or foreign commerce 


to such an extent that the price of any agricultural product 
is unduly enhanced thereby. Such an order is subject to 
judicial review, 7 U.S. C. 292. 


In 1926, these provisions were further fortified 

81 by the Cooperative Marketing Act, 7 U. S. C. 455 
which provides as follows: 

‘Persons engaged, as original producers of agri- 

cultural products, acting together in associations, cor- 

porate or otherwise, in collectively processing, pre- 
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paring for market, handling, and marketing in inter- 
state, and/or foreign commerce such products of such 
persons so engaged, may acquire, exchange, interpret, 
and disseminate past, present, and prospective crop, 
market, statistical, economic, and other similar infor- 
mation by direct exchange between such persons, 
and/or such associations or federations thereof, and/or 
by and through a common agent created or selected 
by them.”’ 


It will be observed that again the use of a common agent 
is expressly permitted although, of necessity, the use of a 
common agent may inevitably lead to a fixing of prices. 
It will also be noted that this statute applies expressly 
to federations of cooperatives as well as to cooperatives. 

The Court concludes that a combination between two 
or more agricultural cooperatives to fix prices of their 
products is exempt from the antitrust laws provided that 
no other person that is not such an organization or a 

member of such a group is a part of the combination. 
82 Accordingly, the motion of defendants for judg- 

ment of acquittal is granted and an order will be 
entered accordingly. 


/s/ ALEXANDER Ho.rzorr, 
United States District Judge. 
October 16, 1956. 


* * & * * * * * * * 


83 [Filed Nov. 21, 1956, Harry M. Hull, Clerk] 
Criminal No. 991-55 
Order of Dismissal 


On this 21 day of November, 1956, came the attorney 
of the United States; the defendant in proper person and 
by their attorneys, Messrs. Leahy and Wilson, Esquire; 
and upon consideration of the government’s oral motion 
for leave to dismiss the indictment in the above entitled 
case, it is ordered that leave to dismiss the indictment be 
and the same is hereby granted. 
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Whereupon the United States Attorney dismisses the 
indictment in the above entitled case in open Court. 


By Dmection oF: 
ALEXANDER Hourtzorr, 
Presiding Judge, 
Crimimal Court +1. 
Harry M. Hutt, 
Clerk. 


By: Danret J. MeNncozont, 
Present: Deputy Clerk. 


United States Attorney. 


By: JoserH J. SAUNDERS, 
Epna LInGREEN, 
Assistant U. 8S. Attorney, 
Dept. of Justice. 


J. Raw1s, 
Official Reporter. 


84 [Filed Mar. 29, 1957, Harry M. Hull, Clerk] 


Grand Jury No. oxic. 
Criminal No. 991-55 


Grand Jury No. onic. 
Criminal No. 992-55 


Motion for Return of Copies of Maryland and Virginia Milk 
Producer Association’s Documents 

Petitioner, Maryland and Virginia Milk Producers Asso- 
ciation, respectfully moves the Court for an order direct- 
ing the United States Department of Justice to return 
forthwith all copies made by or for the said Department 
of any of petitioner’s private business papers, records or 
other documents (hereinafter sometimes collectively re- 
ferred to as ‘‘private business papers’’) which were sub- 
mitted by petitioner to the April No. 1 Grand Jury in the 
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District of Columbia (Impanelled March 31, 1955, Sworn 
April 5, 1955). 

In support of this motion, petitioner shows the Court 
as follows: 


1. That in compliance with a subpoena duces tecum 
petitioner submitted to the said Grand Jury on 
April 7, 1955, approximately 46,642 pages of its 
private business papers. 


2. That on subsequent occasions, in compliance with 

the said subpoena duces tecum or under threat of 

an additional subpoena, petitioner submitted 

85 approximately 1347 of its private business 
papers to the said Grand Jury. 


3. That on October 12, 1955, two indictments were re- 
turned by the Grand Jury against petitioner and 
others. One, entitled United States v. Maryland 
and Virginia Muk Producers Association, et al. 
(Criminal No. 991-55), charged violations of Sec- 
tion 3 of the Robinson-Patman Act (15 U.S.C. 
§13a). The other, Umted States v. Maryland Co- 
operative Mik Producers, Inc., et al. (Criminal 
No. 992-55), charged violations of Sections 1 and 3 
of the Sherman Act (15 U.S.C. §§ 1, 3). 


4. That on October 12, 1955, this court ordered the 
private business papers submitted by the peti- 
tioner to the Grand Jury ‘‘impounded in the cus- 

' tody and care of Joseph J. Saunders, counsel for 
the United States’’ at the offices of the Antitrust 
Division of the Department of Justice, to be kept 
and retained only until the disposition of the two 
indictments returned by the Grand Jury. 


5. That neither this Court nor petitioner has ever 
‘authorized or consented to permit the attorney in 
whose custody and care the private business pa- 
pers were impounded or the Department of Jus- 
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tice to make and to keep copies of these private 
business papers. 


6. That on October 16, 1956, the petitioner was ac- 
quitted in one of the criminal cases (Criminal No. 
992-55), and on November 21, 1956, the remaining 
case (Criminal No. 991-55) was dismissed on mo- 
tion of the United States. 


7. That petitioner’s private business papers were 
not returned following the dismissal of the last 
criminal case on November 21, 1956. 


8. That on Feberuary 18, 1957, the matter of the 
return of these private business papers was 
86 _ brought to the attention of the Government 
attorney in whose custody and care the pri- 

vate business papers had been impounded. 


9. That the Department of Justice has in its posses- 
sion copies of a large number of the private busi- 
ness papers which petitioner produced before the 
Grand Jury; that some of these copies were made 
by or for the Department of Justice during the 
course of the Grand Jury investigation; some were 
made after the discharge of the Grand Jury and 

“prior to the disposition of the last of the two in- 
dictments returned by the Grand Jury; and some 
were made after the dismissal of the last of the 
two criminal cases and, in fact, even after the 
matter of the return of petitioner’s private busi- 
ness papers was brought to the attention of the 
Department of Justice on February 18, 1957. 


10. That on March 14, 1957, the Government attorney 
having custody of these private business papers 
was again requested to return them, together with 
all copies thereof made by or for the Department 
of Justice. 
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11. That on March 18, 1957, the Department of Jus- 
tice returned petitioner’s impounded private busi- 
ness papers but refused, and has persisted in re- 
fusing, unlawfully and without justification, to 
return the copies of petitioner’s private business 
papers which were made:by or for it. 


. That on March 20, 1957, counsel for petitioner 
wrote the Assistant Attorney General in charge 
of the Antitrust Division, making formal demand 
for the return of the copies of its private business 
papers made by or for the Department of Justice. 
A copy of this letter is attached hereto as Exhibit 
A. On March 29, 1957, a letter was received from 
Victor R. Hansen, the Assistant Attorney Gen- 

eral in charge of the Antitrust Division, 
87 denying petitioner’s request. A copy of this 
letter is attached hereto as Exhibit B. 


The refusal of the Department of Justice to return copies 
made by it of private business papers of the petitioner 
constitutes not only violations of the impounding orders 
but also an abuse of the process of the Grand Jury and an 
infringement of the substantial rights of petitioner. 

WHEREFORE it is requested that the order prayed for be 
granted. Oral argument is requested. 


Wuuum J. Huenss, Jr. 
821 15th Street, N. W. 
Washington, D. C. 
Herseet A. Bercson 
918 16th Street, N. W. 
Washington 6, D. C. 
Danret H. Marcouis 
Of Counsel: 918 16th Street, N. W. 
Bergson and Borkland Washington 6, D. C. 
918 16th Street, N. W. 
Washington 6, D. C. 
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Exhibit A 


RERGSON & BORKLAND 
WORLD CENTER BUILDING 
918 sIXTEENTH STREET, N. Ww. 
WASHINGTON 6, D. C. 


EXECUTIVE 3-0203 
March 20, 1957 


The Honorable Victor R. Hansen 
Assistant Attorney General 
Antitrust Division 

Department of Justice 
Washington 25, D. C. 


Dear Judge Hansen: 


This is to reaffirm the demand made on behalf of our 
client, the Maryland-Virginia Milk Producers Association, 
‘for return of all copies of its documents in the possession 
of the Department of Justice. The copies referred to 
were made by the Department from documents submitted 
by the Association to the April No. 1 Grand Jury in the 
‘District of Columbia (Impanelled March 31, 1955, Sworn 
April 5, 1955). Substantially all of the documents fur- 
nished by the Association to the Grand Jury were original 
‘records produced in response to a subpoena duces tecum. 
The remaining documents were produced before the Grand 
Jury under threat of subpoena. 

On October 12, 1955, the Grand Jury returned two in- 
dictments against the Association for alleged violations 
of the antitrust laws. Upon application of the Govern- 
ment, the District Court for the District of Columbia 
entered orders impounding these original documents ‘‘in 
the custody and care’’ of counsel for the United States at 
the offices of the Antitrust Division. These impounding 
orders authorized the retention of these documents only 
until the disposition of the two indictments returned by 





of 


the Grand Jury. These orders did not authorize the De- 
partment to make or to keep photostatic or other copies of 
these records, all of which are private business papers, 
and no such permission was ever granted by the Court or 
the Association. 

On October 16, 1956, the Association was acquitted in 
one of the criminal cases, and on November 21, 1956, the 
Government dismissed the other case. The Association’s 
original documents were not, however, returned until 
March 18, 1957, and then only after specific demand there- 

for. 
89 We understand that the Department made copies 

of the Association’s documents in connection with 
the two criminal cases. We have also been advised by 
counsel for the Government that a number of the Associa- 
tion’s documents were copied since the dismissal of the 
second criminal case—apparently, for use in connection 
with the pending civil action against the Association 
(UOmted States v. Maryland-Virginia Muk Producers Asso- 
ciation—Civil No. 4482-56). We have been informed that 
the Department now takes the position that it is entitled 
to retain these copies, despite authoritative judicial deci- 
sions to the contrary. 

We recognize that the Government may, upon making 
the necessary showing, obtain an order under Rule 34 
of the Federal Rules of Civil Procedure requiring the 
production for inspection and copying of certain of the 
Association’s documents. We appreciate that the Govern- 
ment may be able to satisfy the requirements of Rule 34 
with respect to some of the documents of which it al- 
ready has copies. It was for this reason, and also to 
avoid imposing an unnecessary burden on the Court, that 
we advised Government counsel of our willingness to 
agree to an informal arrangement whereby the Govern- 
ment could obtain or retain copies of pertinent Association 
documents without the necessity of proceeding formally 
under Rule 34. When the original documents produced 
by the Association were still in the possession of the De- 
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partment, we suggested that if the Government would 
designate those documents which are needed for the civil 
action, and could show their relevance or potential utility, 
the Association would agree to permit the Government to 
copy the designated documents, or if the copies had al- 
ready been made to keep the copies. 

These negotiations failed, however, and our proposal 
was declined because Government counsel refused to agree 
to return any copies of Association documents now in the 
Department’s possession, including copies which the Gov- 
ernment does not need for the pending civil action. More- 
over, we were informed that the Government would not 
agree even to identify those copies in its possession which 
are not needed for the civil action. 

We are still agreeable to the informal arrangement we 
proposed insofar as it relates to copies of Association 
documents in the possession of the Department. However, 
we would appreciate a prompt reply to this letter so that 
we may move the Court for the immediate return of all 
copies of Association docments, in the event that this 
arrangement is not acceptable to the Department. 


Sincerely yours, 


: Dante, H. Marcoris 
DHM :gw 


we 
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90 
Exhibit B 


UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D. C. 


Address Reply to the 
Division Indicated 
And Refer to Initials and Number 


March 27, 1957 
VRH:EJ 
60-0-37-31 
Daniel H. Margolis, Esquire 
Bergson & Borkland 
World Center Building 
918 Sixteenth Street, N.W. 
Washington 6, D. C. 


Dear Mr. Margolis: 


This has reference to your letter of March 20, 1957, 
which demands the surrender of copies of documents of 
Maryland and Virginia Milk Producers Association in the 
possession of this Department. 

As you were informed by Mr. Saunders of the Antitrust 
staff on March 15, 1957, copies of documents of the Asso- 
ciation made by the Government during and since the 
grand jury investigation in connection with our respon- 
sibilities for enforcement of the antitrust laws are the 
property of the Government and must be retained in the 
files of the Department of Justice. 

We have examined the points set forth in your letter 
and find they contain no considerations not present when 
your informal demand for surrender of copies of the 
documents was received. We regret that you did not see 
fit to accede to our request for identification of the judicial 
decisions contrary to our position which you consider 
authoritative in order that we might be assured of being 
fully advised in this matter. Under the circumstances, 
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we have no alternative but to inform you that this Depart- 
ment must reaffirm its denial of your request. 


Sincerely yours, 
/s/ Victor R. Hansen 
Victor R. Hansen 
Assistant Attorney General 
Antitrust Division 


91 [Filed Apr. 4, 1957] 


Affidavit of Joseph J. Saunders in Opposition to Petitioner’s Motion 
District oF COLUMBIA: 8s: 


Joseph J. Saunders being duly sworn on his oath and 
on information and belief deposes and says: 

1. I am an attorney in the Antitrust Division of the 
Department of Justice. During 1955, I was in charge of 
the staff of attorneys of the Department of Justice who 
conducted a grand jury investigation of possible viola- 
tions of the antitrust laws by persons and firms engaged 
in the milk industry in the District of Columbia area. 
Two indictments were returned by the grand jury at the 
conclusion of the investigation and I was in charge of the 
trial staff designated to try the criminal cases on behalf 
of the Government. I am also in charge of preparation 
for trial of United States v. Maryland and Virginia Milk 
Producers Association, Incorporated, Civil No. 4482-56, 
filed November 21, 1956, presently pending in this Court. 
_ 2. In compliance with a subpoena duces tecum the peti- 
tioner, Maryland and Virginia Milk Producers Associa- 
tion, submitted certain documents to the April No. 1, 1955 
Grand Jury of the District of Columbia on the dates of 
April 1, April 7, April 19 and April 22, 1955, among 
' » others. 

92 3. During the investigation conducted by the 
| grand jury in the period from April 7, 1955, in 
order to avoid unnecessary marking of petitioner’s docu- 
ments and for the convenience of Government counsel 
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and the grand jury, copies of certain of petitioner’s docu- 
ments were made and used by Government counsel and 
the grand jury; many of these copies were exhibited to 
officers and employees of the petitioner who testified con- 
cerning their contents; at no time during the grand jury 
investigation did any officers or employees of petitioner or 
counsel for the petitioner contend that the making and 
use of copies of petitioner’s document by Government 
counsel was improper or an abuse of the process of the 
grand jury. 

4. On October 12, 1955, two indictments were returned 
by the grand jury against the petitioner and others. One, 
entitled United States v. Maryland and Virginia Milk 
Producers Association, et al. (Cr. No. 991-55) charged 
violations of Section 3 of the Robinson-Patman Act (15 
U.S.C. 13a). The other, United States v. Maryland Coop- 
erative Mik Producers, Inc., et al (Cr. No. 992-55), 
charged violations of Sections 1 and 3 of the Sherman 
Act (15 U.S.C. §§ 1, 3). 

5. On October 12, 1955, this Court ordered the afore- 
said documents of petitioner as well as documents sub- 
mitted to the grand jury by other persons impounded in 
my custody to be kept and retained until the trials of the 
two aforesaid criminal cases. 

6. Prior to the dates set for the trials of the afore- 
said criminal cases the Government, pursuant to arrange- 
ments effected at pre-trial hearings and between counsel 
for the Government and counsel for the defendants there- 
in, including the petitioner herein, made and served upon 
said defendants copies of many documents of the de- 
fendant therein, including many of the aforesaid docu- 
ments of the petitioner. Counsel for petitioner accepted 
copies of such documents which were made by the Gov- 
ernment whenever tendered by counsel for the Govern- 
ment, returned many of such copies to the possession of 
counsel for the Government in exchange for copies of 
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documents which had been made and marked by the 
93 Government pursuant to request of this Court made 

at pre-trial, and further stpulated in both criminal 
cases that copies of its documents and copies of documents 
of other defendants could be used at the trials in lieu of 
originals. At no time prior to the filing of the instant 
motion did petitioner contend that the making of copies 
of its documents by the Government violated the impound- 
ing orders or constituted an abuse of the process of the 
grand jury. 
' 7, For the purpose of determining whether violations 
of the Sherman Act may have been committed by the pe- 
titioner and whether proceedings to punish or prevent 
and restrain such violations, if any, should be commenced, 
and for the purpose of efficiently and conveniently anal- 
yzing, transmitting to supervisory officials of the Depart- 
ment of Justice and reviewing evidence which the original 
documents of the petitioner might contain or relate to, 
copies of certain of such documents were made by the 
Government while such documents were in its possession. 

8. On Nevember 21, 1956, the Government instituted in 
this Court a proceeding, United States v. Maryland and 
Virginia Milk Producers Association, Incorporated, Civ. 
‘No. 4482-56, to prevent and restrain alleged continued 
criminal violations of the Sherman and Clayton Acts by 
the petitioner. This proceeding is now pending. At the 

‘game time the remaining one of the two aforesaid crim- 
inal cases in which petitioner was a defendant was termi- 
nated by dismissal on motion of the Government. 

9. Thereafter, petitioner allowed its documents to re- 
main in possession of the Government, making no request 
or demand therefor until March 14, 1957. 

10. Upon receipt of petitioner’s request for return of 
its documents on March 14, 1957, counsel for the peti- 
-tioner was informed on March 15, 1957, that the Govern- 
ment would voluntarily return petitioner’s documents 
forthwith. Petitioner’s documents were, in fact, returned 
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to counsel for petitioner and one of its officers on 
94 the next business day. 

11. On March 14, 1957, counsel for petitioner in- 
dicated in my presence that petitioner desired the Gov- 
ernment to surrender any copies which it had made of 
petitioner’s documents or, alternatively, to exhibit to pe- 
titioner any such copies and satisfy petitioner as to their 
relevance to the pending proceeding to enjoin alleged con- 
tinued criminal actions of petitioner. Counsel for peti- 
tioner stated in substance that petitioner would thus secure 
the advantages inherent in the knowledge of the specific 
documents which the Government had copied during the 
investigation, which petitioner desired for use in connec- 
tion with the pending injunctive proceeding. 

12. In response to a formal demand by petitioner for 
surrender of copies of its documents made by the Govern- 
ment, petitioner was notified by letter from the Assistant 
Attorney General in charge of the Antitrust Division on 
March 27, 1957 that any copies of petitioner’s documents 
made by the Department of Justice in connection with its 
responsibilities for enforcement of the antitrust laws are 
the property of the Government and must be retained in 
the Department’s files. 

13. Such copies of petitioner’s documents as were made 
while said documents were lawfully in possession of the 
Government are being retained in the files of the De- 
partment of Justice for its confidential use. 


JOSEPH J. SAUNDERS 
Joseph J. Saunders 


Subscribed and sworn to before me this 4 day of April, 
1957. 
Sara B. McGasn 
Notary Public 
District of Columbia 
My Commission Expires May 1, 1961. 
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95 [Filed Apr. 4, 1957] - 
Affidavit of J. E. Waters in Opposition to Petitioner’s Motion 
District oF CoLUMBIA, Ss: 


J. E. Waters, being duly sworn on his oath and on infor- 
mation and belief deposes and says: 


1. I am an attorney in the Antitrust Division of the 
Department of Justice. Commencing May 17, 1955, I was 
one of the attorneys who conducted a grand jury investi- 
gation of possible violations of the antitrust laws by per- 
sons and firm engaged in the milk industry in the District 
of Columbia area. Two indictments were returned by the 
grand jury and I was a member of the staff assigned to 
present the Government’s cases in those criminal actions. 
I am also assigned to the Government’s trial staff in United 
States v. Maryland and Virginia Mik Producers Associa- 
tion, Incorporated, Civil No. 4482-56, filed November 21, 
1956, presently pending in this Court. 

2. During the investigation of the milk industry in the 
District of Columbia area conducted by the April No. 1 
1955 Grand Jury of the District of Columbia, copies of 
certain of petitioner’s documents were made and used by 
Government counsel and the grand jury; many of these 

copies were exhibited to officers and employees of the 
96 _ petitioner who testified concerning their contents; 

at no time during the grand jury investigation from 
May 17, 1955 to October 12, 1955 did any offifficers or em- 
ployees of petitioner or counsel for petitioner contend that 
the making and use of copies of petitioner’s documents 
was improper or an abuse of the process of the grand jury. 

3. Between October 12, 1955, when the indictments 
against the petitioner and others were returned by the 
grand jury, and November 21, 1956, when the remaining 
one of the two criminal cases in which the petitioner was 
defendant was terminated, the Government, pursuant to 
arrangements effected at pre-trial hearings and between 
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counsel for the Government and counsel for the defendants 
therein, including the petitioner herein, made and served 
upon said defendants copies of many documents of the 
defendants therein, including many documents of the peti- 
tioner. Counsel for petitioner accepted copies of such 
documents which were made by the Government whenever 
tendered by counsel for the Government, returned many 
of such copies to the possession of counsel for the Govern- 
ment in exchange for copies of documents which had been 
made and marked by the Government pursuant to request 
of this Court made at pre-trial, and further stipulated in 
both criminal cases that copies of its documents and copies 
of documents of other defendants could be used at the trials 
in lieu of originals. At no time prior to the filing of the 
instant motion did petitioner contend that the making of 
copies of its documents by the Government violated the 
impounding orders which had been entered by this Court 
on October 12, 1955 or constituted an abuse of the process 
of the grand jury. 

4, Although the last of the criminal cases against the 
petitioner was terminated on November 21, 1956, petitioner 
allowed its documents to remain in possession of the Gov- 
ernment, making no request or demand therefor until March 
14, 1957. 

5. Upon receipt of petitioner’s request for return of its 

documents on March 14, 1957, it was given prompt 
97 consideration and, on March 15, 1957, I was present 

when a call was placed to counsel for petitioner in- 
forming him that the Government would voluntarily return 
petitioner’s documents on the next business day. Peti- 
tioner’s documents were, in fact, returned on said day, 
March 18, 1957. 

6. On March 14, 1957, counsel for petitioner indicated in 
my presenence that petitioner desired the Government to 
surrender any copies which it had made of petitioner’s 
documents or, alternatively, to exhibit to petitioner any 
such copies and satisfy petitioner as to their relevance to 
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the pending proceeding to enjoin alleged continued criminal 
actions of petitioner. Counsel for petitioner stated in sub- 
stance that petitioner would thus secure the advantages 
inherent in the knowledge of the specific documents which 
the Government had copied during its investigation, which 
petitioner desired for use in connection with the pending 
injunctive proceeding. 

J. BE. Warens. 

J. E. Waters. 


Subscribed and sworn to before me this 4 day of April, 
1957. 
Sara B. McGrann, 
Notary Public, 
District of Columbia. 


My Commission Expires May 1, 1961. 


100 [Filed Apr. 18, 1957] 


Opinion 


Herbert A. Bergson, Esq., William J. Hughes, Esq,., 
and Daniel H. Margolis, Esq., all of Washington, D. C., 
for the defendants for the motion. 

Joseph J. Saunders, Esq., Edna Lingreen, and Joe E. 
Waters, Esq., all of Department of Justice, Washington, 
D. C., opposed. 

This is a motion by a defendant in two criminal cases for 
a return by the Government of copies of certain documents. 

In these two cases the grand jury had returned indict- 

ments charging the defendant with violations of the 
101 anti-trust laws and the Robinson-Patman Act. Dur- 

ing the investigation that led to the indictments, the 
Government secured the production by the defendant by 
subpoenas duces tecum of a large number of documents. 
- During the grand jury proceeding the Government for its 
convenience made copies of some of these documents. 
' Eventually these indictments were dismissed on motion of 
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the Government without a trial, and immediately after the 
dismissal, the Government filed civil suits for injunctions 
based on the same transactions as those involved in the 
indictments. The Government has returned the original 
documents that the defendant had produced in response to 
subpoenas duces tecum, but has retained the copies that it 
had made of some of them. The defendants now move for 
a return of the copies. 

There is no doubt that it was both lawful and proper 
for the Government in the course of its investigation to 
make copies for its use in the proceedings of documents 
which had been lawfully produced by the defendant. The 
question is, however, whether the proceedings having been 
terminated, the copies that were lawfully made should be 
turned over to the defendants. 

In the case of United States v. Wallace Co., 336 U. 8. 
793, 801, the Supreme Court in a somewhat similar situa- 
tion made the following statement: 

‘‘Return of the photostats, like return of the orig- 
inals, necessarily followed from the dismissal of the 
indictment.’’ 

Under ordinary circumstances in the light of this state- 
ment, this Court would order return of the copies. If, 
however, the copies were returned, the Government would 
immediately have the right to secure the same documents 

by discovery proceedings in the civil actions, pur- 
102 suant to Rule 34 of the Federal Rules of Civil 

Procedure. The Court is unable to perceive that 
any benefit or advantage would inure to the defendant by 
requiring this circumlocution. There is no question in 
this case of any unlawful search and seizure or of the 
privilege against self incrimination. All that is involved 
is a matter of practice and procedure. 

The Court feels, in accordance with the modern tend- 
ency to eliminate technicalities and to simplify procedure, 
that no legitimate advantage would be obtained and that 
no disadvantage would be involved if this motion were 
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denied instead of the Government being directed to return 
the copies and then be permitted to maké a motion under 
Rule 34 for their production, which would undoubtedly 
delay further proceedings in these cases. The law will not 
require a party to do a futile thing. 


The motion is denied. 


ALEXANDER Hourzorr, 
United States District Judge. 
April 5, 1957. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, the question is: 

Whether, upon completion of 2. criminal case, the Govern-: 
ment may retain, for use in a pending civil case, copies which: 
it has properly made of documents validly obtained in the 
criminal case pursuant to grand jury subpoena. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13,893, 13,894 


MagryYLAND AND VirGINIA MILK Propucers AssociaTion, INc., 
APPELLANT 


v. 
UNITED STATES OF AMERICA, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE UNITED STATES OF AMERICA 


COUNTERSTATEMENT OF THE CASE 


These are consolidated appeals from an order of the district 
court (J. A. 68) denying appellant’s motions for the return 
of all copies made by the Government of documents which 
appellant had produced pursuant to a grand jury subpoena 
duces tecum. The original documents have been returned to 
appellant. 

In April 1955 appellant (an agricultural cooperative associa- 
tion) produced, before a federal grand jury investigating al- 
leged violations of the antitrust laws in the milk industry, a 
substantial number of its records (J. A. 53, 60). For the con- 
venience of Government counsel and the grand jury, copies of 
certain of these documents were made and used by Govern- 
ment counsel and the grand jury. Many of the copies were 
exhibited to appellant’s officers and employees before the grand 
jury (J. A. 60-61). 

(1) 
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On October 12, 1955, two indictments were returned against 
appellant and others. One charged a price-fixing conspiracy 
' in violation of Sections 1 and 3 of the Sherman Act (26 Stat. 
209 et seqg., as amended, 15 U.S. C. 1, 3) (Cr. No. 992-55); 
- the other charged illegal price discrimination, in violation of 
Section 3 of the Robinson-Patman Act (49 Stat. 1525, 15 
| U.S. C. 18a) (Cr. No. 991-55) (J. A. 10-39). On the same 
_ date, the Government requested the court to impound the 
' subpoenaed documents in the custody of Government coun- 
sel, on the ground that it was necessary to the trial of the 
eases (J. A. 39-42). The district court ordered that the docu- 
ments be so impounded, “to be kept and retained until the trial 
of the cause” (J. A. 42-44). The impounding orders further 
provided that the persons whose documents were impounded 
could have access thereto “for the purpose of inspection, copy- 
ing or photographing” (zbid.). 

For efficiency and convenience in analysis and transmission 
to supervisory officials, the Government made copies of certain 
of the documents (J. A. 62). Further, pursuant to pre-trial 
arrangements between counsel, the Government made and 
served upon appellant copies of many documents, and such 
copies were passed back and forth between appellant and the 
Government. The parties further stipulated that such copies 
could be used at the trials in lieu of originals (J. A. 61-2). 
At no time did appellant obect to the Government’s making 
copies of its documents (J. A. 62). 

After the trial in Criminal No. 992 (the Sherman Act case) 
had commenced, the district court on October 16, 1956, granted 
appellant’s motion for a judgment of acquittal. The court held 
(J. A. 44-51) that a combination between two or more agri- 
cultural cooperatives to fix prices is exempt from the antitrust 
laws. 

On November 21, 1956, the other criminal case was dis- 
missed on the Government’s motion (J. A. 51-52). On the 
same day, the Government filed in the same court a civil suit 
against appellant, alleging violations of the Sherman and 
Clayton Acts. United States v. Maryland and Virginia Mak 
Producers Association, Inc., D. D. C., Civ. No. 4482-56 (J. A. 
62). That case is pending (ibid.) 
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On March 14, 1957 (almost four months after the second 
indictment had been dismissed), appellant requested the Gov- 
ernment to return the subpoenaed documents, as well as to 
surrender the copies (J. A. 62-65). The original documents 
were returned two business days later (J. A. 62-63), but the 
Government refused to surrender the copies. Following a for- 
mal written demand for the copies (J. A. 56-58), the Govern- 
ment advised appellant that the copies “are the property of the 
Government and must be retained in the files of the Depart- 
ment of Justice” (J. A. 59). 

Appellant then filed in the district court a motion for an or- 
der directing the Government to return the copies (J. A. 52- 
55). After hearing argument, the district court (Judge Holt- 
zoff) denied the motion (J. A. 68). The court held (J. A. 67- 
68) that there “is no doubt that it was both lawful and proper” 
for the Government “in the course of its investigation to make 
copies for its use in the proceedings of documents which had 
been lawfully produced by the defendant”; that although “un- 
der ordinary circumstances” a statement in United States v. 
Wallace and Tiernan, 336 U.S. 793, 801, would dictate return 
of the copies, here such return would constitute “a futile thing” 
and mere “circumlocution,” since the Government could then 
immediately secure the documents through discovery proceed- 
ings in the pending civil case; and that “no legitimate advan- 
tage would be obtained and that no disadvantage would be 
involved if this motion were denied * * *.” 


SUMMARY OF ARGUMENT 


Appellant seeks to gain possession of copies made by the 
Government of certain of appellant’s documents which came 
into the Government’s possession, in the course of two criminal 
antitrust prosecutions, pursuant to grand jury subpoenas duces 


2 Although appellant states (Br. 4; see J. A. 54) that on February 18, 
1957, the “question of the return of the documents” was “brought to the 
attention of the Justice Department attorney in whose custody they had 
been impounded,” there is no basis for appellant’s assumption (Br. 4) that 
their return was then requested. The Government’s attorneys stated in 
affidavits filed in opposition to the motion that appellant made “no request 
or demand” for return “until March 14, 1957” (J. A. 62, 65). Appellant has 
not challenged the correctness of those affidavits. 
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tecum whose validity is unquestioned. After the criminal cases 
were completed, the Government returned the original docu- 
ments promptly upon request, but retained the copies for use 
in a pending civil antitrust case. 

A. Unlike the original documents, which are the property of 
appellant, the copies, like memoranda or other “work product” 
describing or analyzing the documents, are the property of the 
‘Government. Appellant is therefore constrained to seek pos- 
‘session of the copies on the theory that “the right to privacy 
of one who is indicted and acquitted should thereafter be the 
same as that of one who was never indicted at all.” (App. Br. 
18.) This argument is untenable. Return of the copies could 
£048 U2 DY, 3 4s04. 2 satsaasy » ay pe enenhr ohm aewteinad in tha 
‘documents would remain in the minds of the Government’s 
attorneys, and would also be set forth in the Government’s 
official files and in the transcript of the grand jury proceedings 
which is available to the Government. 

Furthermore, appellant’s real purpose apparently is not to 
restore its previous state of privacy, but <o ascertain, as an aid 
‘in preparing for trial, what documents the Government will 
rely upon in the pending equity suit. This purpose can prop- 
erly be achieved by one of the pretrial methods specifically 
designed therefor (e. g., interrogatories). Permitting the Gov- 
ernment to retain the copies will neither prejudice appellant 
nor give the Government any unfair advantage. Appellant 
will have full opportunity to challenge the relevancy of any of 
the documents, both when the Government seeks production of 
' the originals in order to use them at trial, and when it offers 

such originals in evidence. 

 B. United States v. Wallace & Tiernan Co., 336 U. S. 793, 
- upon which appellant relies, does not establish any general rule 
that, upon completion of a criminal case, the Government is 
' required to turn over to the defendant-copies which it has made 
of the defendant’s documents. That case involved only the re- 
' turn of documents where the subpoenas were invalid because 
the grand jury had been illegally constituted. In the instant 
case, however, the grand jury was properly constituted, and the 
validity of its subpoenas is unquestioned. 
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C. Appellant’s further arguments that the Government’s 
retention and use of the copies violates the sanctity of the 
grand jury process, and would constitute an unreasonable 
search and seizure in violation of the Fourth Amendment, ig- 
nore the facts (1) that the original documents were obtained as 
a result of valid subpoena process issued in a criminal case 
which was prosecuted to the fullest extent possible, and (2) 
that the copies were validly made. 


ARGUMENT 


The Government, Upon Completion of a Criminal Case, May 
Retain Copies Which It Has Made of Documents Validly 
Obtained in Such Case Pursuant to Grand Jury Subpoena. 

aut sulgic induc picotiuucu ivy VID AYyuas 19 wasaruars, “puss 
completion of a criminal case, the Government must turn over 
to the defendant copies which it had made of documents val- 
idly obtained from the defendant pursuant to grand jury sub- 
poena. While appellant makes several contentions, the real 
thrust of all of them is that it was entitled, when the criminal 
cases were completed, to be restored to the same “right of pri- 
vacy” that it previously had; and that all copies of its private 
papers made by the Government must therefore be turned over 
to it. As we shall show, this argument has no foundation in 
either logic or precedent. 

A. Appellant concedes (Br. 9) that the production of the 
original documents pursuant to the grand jury subpoenas, and 
their use by the Government in connection with the grand jury 
proceedings and subsequent criminal cases, was proper. Fur- 
thermore, as the district court correctly held (J. A. 67), it also 
was “both lawful and proper” for the Government to make 
copies of the documents for use in those proceedings.” In 


* Appellant appears to suggest (Br. 13-14) that the district court’s im- 
pounding orders of October 12, 1957, authorized only the owners of the docu- 
ments, and not the Government, to make copies. The district court held 
(J. A. 67), however, that it was “lawful and proper” for the Government 
to make copies. The reason that the impounding orders specifically author- 
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complex antitrust cases, where many documents are involved, 
copies generally are made for ease of handling, maintenance 
of appropriate files, and to permit supervisory personnel to 
study the case. Indeed, appellant was fully aware that the 
Government was making and using such copies, both before 
and after the return of the indictments, and it did not object 
thereto; on the contrary, it acquiesced in such practice by re- 
ceiving copies from, and returning copies to, Government 
counsel (see supra, p. 2). 

Upon completion of the criminal case, appellant was en- 
titled to return of the original documents and, indeed, they 
were promptly returned upon request. However, such return 
was not required, as appellant states (Br. 10), “to restore to the 
owner his right of privacy,” but simply because “documents, 
records or papers produced in obedience to a subpoena duces 
tecum remain the property exclusively of the person who pro- 
duces them and they must be returned to him * * *.” Bendix 
Aviation Corp., 58 F. Supp. 953, 954 (8. D. N. Y., 1945); see, 
also, Hale v. Henkel, 201 U. 8. 43, 80 (concurring opinion of 
Justice McKenna); Traub v. United States, 97 U. S. App. 
D. C. 220, 226 F. 2d 781. 

But copies of the documents which the Government makes 
for its files and work processes are not the property of appel- 
lant. They are the Government’s property, just as is a memo- 
randum of a Government lawyer summarizing the documents. 
See United States v. Procter & Gamble Co., 19 F. R. D. 
149 (D. N. J., 1954).* In an analogous case, United States v. 


' jzed the owners of the documents to make copies was presumably because 
the papers were in the Government’s custody; the court did not thereby 
intend to restrict the Government’s right to make copies. 

*In that case, the defendant in a civil antitrust suit filed a motion to 
require the Government to turn over copies of documents which the defend- 
ant had supplied in response to a grand jury subpoena, and also “excerpts 
from and all notes, analyses, summaries and other writings concerning the 
documents.” 19 F. R. D. at 131, n. 7 It based its motion on the ground 
that the Government had misused the grand jury in order to subpoena docu- 
ments upon which to base a civil action. In denying the motion, the 
court stated (19 F. R. D. at 150-151). 

* * * And would not the principle of law be that where documents 
are produced by a party pursuant to a subpoena duces tecum for con- 
sideration by a grand jury and thereafter the documents returned, no 
indictment having been found, as was the case here, and subsequently 
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Dizon, 117 F. Supp. 925 (N. D. Calif., 1949), the District 
Court, in refusing the require that certain photographs of il- 
legally seized property be turned over to the defendant, stated 
(117 F. Supp. at 927): 


The photographs are not property of the defendant 
taken during the search any more than are the mental 
impressions of the officers of the objects they saw or the 
other recordings which they may have made. The sup- 
pression of the photography as evidence fully protects 
defendant. 


Appellant is therefore constrained to seek such Government 
property on a novel theory of “privacy”—namely, that it has 
a right to be restored to the privacy it enjoyed prior to the 
suit. But this theory rests on an untenable factual premise. 
For once a party’s privacy has been breached by production 
of documents pursuant to subpoena, even returning the docu- 
ments and all copies would not effectively restore such privacy. 
The Government’s attorneys who have worked on the case still 
would be familiar with the facts set forth therein; in addition, 
they may have prepared various memoranda for the files dis- 
cussing and analyzing the contents thereof. The data con- 
tained in the documents may also appear in the transcript of 
the grand jury proceedings which the Government has (J. A. 
61, 64).>5 The only way in which appellant could insure its 


a civil action is commenced by the United States against the same 
party and the same documents are produced pursuant to Rule 34, that 
nevertheless the United States must deliver to that party its “work 
product” based on the documents and all evidence therefrom must be 
suppressed. There is no authority or precedent for such a proposition, 
nor does this court believe that should be the law. 
The case thus holds that both copies and memoranda in the Government’s 
files are the property of the Government and a part of its “work product.” 
*The lack of merit to appellant’s theory that return of the copies is neces- 
sary to restore its privacy is borne out by the fact that similar reasoning 
would require that a party who had made copies of documents which it 
had obtained under Rule 34 of the Federal Rules of Civil Procedure could 
be required, upon completion of the case, to return such copies. However, 
we have been unable to find any reported case in which such return has 
been requested or directed. 
*See Rules 6 (d) and (e), Federal Rules of Criminal Procedure; cf. 
United States v. U. S. District Court, 238 F. 2d 718, 720-1 (C. A. 4) ; United 
States v. Ben Grundstein € Sons Co., 137 F. Supp. 197, 199 (D. N. J., 
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“privacy,” in the sense in which it uses that term, would be by 
an injunction against any Government attorney ever using any 
knowledge gained from such documents.° 
Such an unwarranted restriction on the Government’s use of 
its files would not be countenanced. In the Government’s 
pending Petroleum Industry Investigation, the district court 
(E. D. Va.) was requested by a witness, who was to produce 
his company’s business papers under a grand jury subpoena 
_ duces tecum, to restrict the Government’s use of such papers to 
“this proceeding only” and to require that the papers be re- 
stored to the witness “with all copies.’’ In denying the request 
(by memorandum of May 20, 1957), the court used the follow- 
ing apt language (CCH Current Trade Regulation Reporter, 
1 68,774, pp. 73,180-1): 


Likewise impracticable is the position taken by Stand- 
ard opposing the retention by the Department of copies 
of the papers produced. Indisputably, Government 
counsel would be entitled to make notes of the contents 
of the papers as they are produced in the grand jury 
room. If they can make notes, they can make extensive 
notes, and these might approach copies. Moreover, if 
notes or copies can be made in the grand jury room 
without impropriety, they can be made, under the sur- 
veillance of the court, in another room in the Federal 
building or in the not-distant offices of the Department. 
The surrender of all of this memoranda at the end of the 
grand jury’s deliberations would hardly be practicable. 
Officializing their worksheets, the very requirement 
would injuriously hamper the Government attorneys in 
the investigation. 


1956) ; United States v. Procter € Gamble Co., 19 F. R. D. 122 (D. N. J., 
1956). 

* Appellant does not, nor could it properly, suggest that it may compel 
destruction of memoranda in the Government’s files which may analyze or 
quote portions of its documents. It is thus in the untenable position of 
arguing that restoration of its privacy requires return of copies of the 
documents, even though excerpted or summarized portions of the same 
material may remain in the Government’s cfficial files. 
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If the notes consisted only of copies of the papers, the 
copies might be collected and returned. But a covenant 
for the return even of the copies seems but a futile ges- 
ture. The attorneys would know the papers’ content; 
their right and their duty would enjoin them to use that 
knowledge in the public interest. United States v. Wal- 
lace Co., 1949, 336 U. S. 793, 799. To hold that the 
Government may avail itself of the memory of its attor- 
neys, but it cannot retain the same information in the 
form of copies of the papers, would be an absurdity. 

The sovereign, not private competitors, retains the 
copies or the knowledge. It is preserved in the public 
interest. Against their improper use, as well as against 
an unjustified calling of a grand jury to educe the evi- 
dence, reliance must be placed in the honesty of the 
officers of the Department of Justice, with the right to 
seek the judgment of the court upon the validity of their 
acts. United States v. United States District Court, 
1956, 283 F. 2d 713, 721. These are not slender reeds. 
Our entire system of government rests on the integrity 
of its officials, always with recourse to the courts for 
determination of any doubt in the propriety of their 
conduct. 


Furthermore, it appears that appellant’s primary purpose in 
seeking return of the copies was not protection of its alleged 
right of privacy, but ascertaining which documents the Govern- 
ment intends to use in the pending civil case. For appellant 
suggested, as an alternative to return of the copies, that the 
Government exhibit to it the copies which had been made and 
satisfy it as to their relevancy in that case (J. A. 63, 66). Such 
@ course, appellant advised Government counsel, “would thus 
secure the advantages inherent in the knowledge of the specific 
documents which the Government had copied during its inves- 
tigation, which [knowledge] petitioner desired for use in con- 
nection with the pending injunctive proceeding” (J. A. 63, 66; 
see, also, transcript of the oral argument below, p. 26). To 
whatever extent appellant at this time properly may ascertain 
the documents upon which the Government intends to rely in 
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the civil suit, it may effectively do so through normal pre-trial 
procedures.” 

Thus, the district court correctly held that retention of the 

copies by the Government would neither prejudice appellant 
nor give the Government any unfair advantage. For absent 
any agreement between the parties permitting the use of copies 
in lieu of originals in the civil suit, the Government still would 
be required to obtain the originals from appellant before offer- 
ing them in evidence. In such proceeding, appellant could 
fully oppose production of any documents which it deems ir- 
relevant. Similarly, appellant may object at the trial to any 
~ documents which the Government offers. 
_ Moreover, sound policy considerations support the right of 

the Government to retain the copies. In order properly to 
carry out its statutory duties to enforce the antitrust and other 
laws, the Government must maintain adequate files, including, 
if necessary, copies of important documents. If, upon termi- 
nation of a criminal case, the Government were required to 
turn over to the defendant all copies which it has made of 
documents properly obtained during the case, it would seri- 
ously and needlessly impede the institution and conduct of 
other litigation which, such copies might reveal, was in the 
public interest. Moreover, at some future time, it might be im- 
portant to the Government to have such material available in 
its files in order to determine, in connection with prospective or 
pending litigation against other companies, the factual and 
legal basis upon which former cases were predicated. 

B. Appellant contends (Br. 10-12) that a dictum in United 
States v. Wallace & Tiernan Co., 336 U. S. 793 (1949), re- 
quires return of the copies. We submit, however, that Wallace 
& Trernan does not sustain appellant’s position. 

In Wallace & Tiernan documents were produced pursuant 
to a grand jury subpoena during an investigation of alleged 
antitrust violations. An indictment was returned, but sub- 


"Indeed, it is anticipated that the pending civil suit will be tried in 
accordance with the procedures recommended in the Report of the Judicial 
Conference on Procedure in Antitrust and Other Protracted Cases, 13 F. R. 
D. 62-84, and, therefore, that copies of all proposed exhibits, including 
“bulk documentary evidence,” will be exchanged prior to trial (13 F. R. D. 
at 69, 74-75). 
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sequently was dismissed on the ground that the systematic ex- 
clusion of women from the grand jury panel had rendered the 
grand jury an illegally constituted body. The original docu- 
ments had been impounded, and the Government had made 
photostats. On motion, the trial court directed return of both 
the originals and the photostats, because “when the grand jury 
turned out to be illegally constituted and the indictment dis- 
missed * * * the subpoenas amounted to unreasonable search 
and seizure in violation of the Fourth Amendment * * *.” 
In re Wallace & Twernan Co., Inc., 76 F. Supp. 215, 217 
(DR...) 

The Government then filed a civil antitrust suit. It sought 
production of the documents which had been returned, iden- 
tifying them from its office file which listed them. The district 
court denied production, on the ground that the previous “un- 
reasonable search and seizure” barred their use in any subse- 
quent proceeding. On appeal, the Supreme Court reversed, 
holding that the illegal exclusion of women from the grand 
jury did not make the production of the documents pursuant to 
grand jury subpoena an unreasonable search and seizure; and 
that the Government, therefore, was not “barred from making 
use of the summoned documents.” P. 800. 

The Court further held (p. 800) that the Government’s fail- 
ure to appeal from the order directing return of the documents, 
both originals and copies, did not, under the doctrine of res 
judicata, “permanently bar * * * [it] from any future use of 
the documents as evidence.” It pointed out that “dismissal 
of the pending indictment after holding the grand jury illegal 
created a situation where appellees were entitled to return of 
their papers as a matter of course” (p. 800, emphasis added), 
and that “[rJeturn of the photostats, like return of the origi- 
nals, necessarily followed from the dismissal of the indict- 
ment” (p. 801). Appellant relies upon this latter statement to 
support the contention that it was entitled to return of the 
copies upon dismissal of the second indictment. 

We submit, however, that this statement cannot be read in 
isolation, as appellant would do, but must be read in conjunc- 
tion with the statement on the prior page that the original 
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documents were to be returned because the indictment had 
been dismissed “after holding the grand jury illegal.” In other 
words, return of the originals was required because the sub- 
poena by which they had been obtained was invalid. Return 
of the copies was similarly required since the underlying in- 
validity was equally applicable to them. 

In the instant case, however, return of the originals was not 
required because of any invalidity in the grand jury whose 
process was used to produce them, but because, upon com- 
pletion of the criminal case, a person is entitled to return of 
his papers. See supra, p. 6. We do not believe that the 
dictum in Wallace & Tiernan fairly may be read as enunciat- 
ing any general rule that whenever an indictment is dismissed, 
the defendant is automatically entitled to return of all copies 
made by the Government. That broad question was not before 
the Supreme Court in Wallace & Tiernan. Furthermore, such 
a general rule appears inconsistent with the result in that case. 
For it would make little sense to permit the Government, in 
the civil suit, to use information obtained from the documents 
and the documents themselves (as the Supreme Court held it 
could do), yet to deny it the right to retain and use photostatic 
copies of the documents in preparing the suit. 

C. Appellant’s argument (Br. 14-16) that the Government’s 
use of the copies in the pending civil case would breach the 
sanctity of the grand jury process is similarly without merit. 
The Government did not use the grand jury subpoena “as a 
compulsory process of the United States Attorney’s office” 
(App. Br. 15; Durbin v. United States, 94 U.S. App. D. C. 415, 
‘417, 221 F. 2d 520, 522), nor did it use it as a device or maneu- 
ver to gain information for a civil suit. The record shows that 
‘the Government presented evidence to the grand jury; that 
two indictments were returned; that it prosecuted one of the 
‘eases to the fullest extent possible; and that it dismissed the 
other case only after an acquittal had been directed in the first 
‘ease. The sole question, therefore, is whether information val- 
idly obtained in the course of the criminal prosecution may be 
employed in a subsequent civil suit. Wallace & Tiernan is di- 
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rectly in point that such information may be so used.* See, 
also, United States v. Procter & Gamble Co., 14 F. R. D. 230, 
233 (D.N. J. 1953). 

Wallace & Tiernan is also dispositive of appellant’s conten- 
tion (Br. 17-18) that permanent retention by the Government 
of copies of its papers would violate the Fourth Amendment’s 
guarantee against unreasonable searches and seizures. These 
papers concededly came into the Government’s possession pur- 
suant to valid process, and thus, not even a “constructive” un- 
reasonable search or seizure is involved. Oklahoma Press Co. 
v. Walling, 327 U. 8. 186, 202-208. Since the information is 
validly in the files of the Government and in the minds of its 
attorneys, and may be used in subsequent proceedings without 
violating the Fourth Amendment (Wallace & Trernan), reten- 
tion of some copies of the documentary information cannot be 
deemed to contravene the Amendment. The Fourth Amend- 
ment, as the Supreme Court had admonished,’ is not “a form 
of words” but a rule of substance. 

Appellant also argues (Br. 12-14) that because the Govern- 
ment requested retention of the documents “for use by repre- 
sentatives of the United States in this proceeding in their prep- 
aration for trial” (J. A. 40, 42), retention of copies after the 
criminal cases had been completed constituted a breach of the 
trust imposed by the impounding order. But the impounding 
orders did not restrict use of the information in the documents 
or of any copies to this proceeding, and indeed, could not prop- 
erly do so. United States v. Wallace & Tiernan Co., supra. 
The Government was proceeding with criminal prosecutions, 
and the impounding requests naturally were directed primarily 
to those prosecutions. This did not mean, however, that the 
Government thereby barred itself from using the information 
contained in the impounded documents to carry out other law- 
enforcement duties. Nor did it mean that the Government 


*In re April 1956 Term Grand Jury, 239 F. 24 263 (C. A. 7), cited by 
appellant (Br. 14, 16), is inapposite. Serious questions were there pre- 
sented whether the grand jury process was being used improperly. No such 
questions are here present. 

* Silverthorne Lumber Co: v. United States, 251 U. S. 385, 392; United 
States v. Wallace & Tiernan Co., supra, at 798-9. 








14 


would maintain only a temporary file in this case and, upon 
termination of the case, would destroy any copies in its files 
without regard to their significance in other cases.”° 

Appellant has also stressed that the Government made some 
copies of its documents after November 21, 1956—the dismis- 
sal date of the second indictment (Ap. Br. 14). But appel- 
lant knew that the Government previously had been making 
copies (see supra, p. 2). Yet it raised no question as to the 
use which the Government was making of the documents dur- 
ing the ensuing four months when appellant let them remain 
in the Government’s custody (see supra, p. 3). Appellant 
cannot properly complain because of the fact that during that 
period the Government continued to make copies of docu- 
ments, properly in its custody, which it deemed pertinent to its 
pending civil suit. It was, indeed, the Government’s respon- 
sibility not to ignore such material. Pewieuit Industry In- 
vestigation, supra. 





*In the Petroleum Industry Investigation, supra, at p. 73,180, where a 
motion to specifically restrict use of the documents subpoenaed to “this 
proceeding,” the Court stated: 

The present motion is unsound because it ignores realities. Suppose 
inspection of the documents in a given case should expose the com- 
mission of a criminal offense; or suppose the revelation should unearth 
a criminal scheme; and suppose the committed or the planned offense 
to be wholly foreign to the object for which the records have been 
requisitioned. Is the Government attorney to close his eyes to the 
disclosure or forswear his duty to enforce the law? To obtain the 
consent of the court before acting would, by delay or signal, thwart 
apprehension or prosecution of the accused. 

Akin is the anticipated use by the Government of the documents, or 
the knowledge derived from them, in a civil action should the grand 
jury not indict. A civil suit predicated on antitrust or similar legis- 
lation, when brought by the Government, is in fact and in law a prose- 
cution. Its aim is not compensation but correction. The obligation 
of the Justice Department to invoke civil remedies in an appropriate 
situation is just as bounden as its duty to institute requisite criminal 
proceedings. Consequently, if books and papers coming to the knowl- 
edge of the Government’s attorneys in a grand jury investigation de- 
velop a demand, and an adequacy of proof, for resort to civil litigation 
in the public interest, it is certainly proper, indeed incumbent upon 
them, to use for that purpose the information in their hands. This is 
nonetheless true though no process available in a civil action has the 
competency to discover this data beforehand. 
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CONCLUSION 


The judgment of the district court should be affirmed. 
Respectfully submitted. 
Vicror R. HaNsEN, 
Assistant Attorney General, 
DanieL M. FRIEDMAN, 
Henry GELLER, 


Attorneys. 
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